AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


S. Hrg. 112-174 

SETTING THE STANDARD: DOMESTIC POLICY 
IMPLICATIONS OF THE UN DECLARATION 
ON THE RIGHTS OF INDIGENOUS PEOPLES 


HEARING 

BEFORE THE 

COMMITTEE ON INDIAN AFFAIRS 
UNITED STATES SENATE 

ONE HUNDRED TWELETH CONGRESS 

FIRST SESSION 

JUNE 9, 2011 


Printed for the use of the Committee on Indian Affairs 



U.S. GOVERNMENT PRINTING OFFICE 
67-606 PDF WASHINGTON : 2011 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


COMMITTEE ON INDIAN AFFAIRS 


DANIEL K. AKAKA, Hawaii, Chairman 
JOHN BARRASSO, Wyoming, Vice Chairman 


DANIEL K. INOUYE, Hawaii 
KENT CONRAD, North Dakota 
TIM JOHNSON, South Dakota 
MARIA CANTWELL, Washington 
JON TESTER, Montana 
TOM UDALL, New Mexico 
AL FRANKEN, Minnesota 


JOHN McCAIN, Arizona 
LISA MURKOWSKI, Alaska 
JOHN HOEVEN, North Dakota 
MIKE CRAPO, Idaho 
MIKE JOHANNS, Nebraska 


Loretta A. Tuell, Majority Staff Director and Chief Counsel 
David A. Mullon Jr., Minority Staff Director and Chief Counsel 


(H) 



CONTENTS 


Page 

Hearing held on June 9, 2011 1 

Statement of Senator Akaka 1 

Statement of Senator Franken 2 

Statement of Senator Udall 37 

Witnesses 

Anaya, James, Professor, University of Arizona James E. Rogers College 
of Law; Special Rapporteur on the Rights of Indigenous Peoples, United 

Nations Human Rights Council 25 

Prepared statement 27 

Coulter, Robert T., Executive Director, Indian Law Resource Center 13 

Prepared statement with attachment 16 

Ettawageshik, Erank, Executive Director, United Tribes of Michigan with 

attachments 47 

Prepared statement 49 

Knight, Melanie, Secretary of State, Cherokee Nation 81 

Prepared statement 83 

Laverdure, Donald “Del”, Principal Deputy Assistant Secretary for Indian 

Affairs, U.S. Department of the Interior 3 

Prepared statement 5 

Red Corn, Thomas Ryan, Eilmmaker; Member, 1491 32 

Prepared statement 34 

Robertson, Lindsay G., Judge Haskell A. Holloman Professor of Law; Faculty 
Director, Center for the Study of American Indian Law and Policy, Univer- 
sity of Oklahoma College of Law 28 

Prepared statement 31 

Sharp, Fawn R., President, Quinault Indian Nation 42 

Prepared statement 44 

Yazzie, Duane H., Chairperson, Navajo Nation Human Rights Commission .... 65 

Prepared statement 68 

Appendix 

Acosta, Tupac Enrique, statement from the May 20, 2009 UN Permanent 

Forum on Indigenous Issues 167 

Ainoa, Vivian, President, Papa Ola Lokahi, prepared statement with attach- 
ment 172 

American Civil Liberties Union and Human Rights at Home Campaign, joint 

prepared statement 98 

Amnesty International USA’s Native American and Alaska Native Advisory 

Council, prepared statement 103 

Barnett, D’Shane, Executive Director, National Council of Urban Indian 

Health, prepared statement 133 

Black Hills Sioux Nation Treaty Council, prepared statement 117 

Crawford, Jeffrey A., Attorney General, Forest County Potawatomi Commu- 
nity, prepared statement 138 

David, Hon. Peter, First Chief, Native Village of Alatna, letter 195 

Deacon, Stacy, Administrative Assistant, Alaska Newspapers Inc., prepared 

statement with attachment 175 

Faleomavaega, Hon. Eni F.H., U.S. Representative from American Samoa, 

prepared statement 126 

Harris, LaDonna, Founder and Chairman of the Board, Americans for Indian 

Opportunity (AIO), letter 195 

Haudenosaunee Confederacy, Onondaga Nation, prepared statement 182 


(III) 



IV 


Page 


International Indian Treaty Council, prepared statement 110 

Keckler, Hon. Kevin C., Chairman, Cheyenne River Sioux Tribe, prepared 

statement 141 

McCarty, Micah, Chairman, Makah Tribal Council, prepared statement 180 

McDaniels, Hon. Dennis L., Elder Chief, Madesi Band of the Pit River Tribe, 

prepared statement 179 

Metis National Council and the International Organization of Indigenous 

Resource Development, joint prepared statement with attachment 119 

National Congress of American Indians and Native American Rights Fund, 

joint prepared statement 93 

Parker, Alan R., Secretary, United League of Indigenous Nations, prepared 

statement with attachment 105 

Porter, Robert Odawi, President, Seneca Nation of Indians, prepared state- 
ment with attachment 159 

Puyallup Tribe of Indians, prepared statement 156 

Sanders, Tavis (RedTail Hawk ThunderBird), Co-founder of InDEED, pre- 
pared statement 192 

Shelby, Velda, Citizen of the Ktunaxa Nation, prepared statement 170 

U.S. Department of State, prepared statement 165 



SETTING THE STANDARD: DOMESTIC POLICY 
IMPLICATIONS OF THE UN DECLARATION 
ON THE RIGHTS OF INDIGENOUS PEOPLES 


THURSDAY, JUNE 9, 2011 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:15 p.m. in room 
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA, 

U.S. SENATOR FROM HAWAII 

The Chairman. Good morning. It is a beautiful day, and thank 
you for all the smiles. 

I call this hearing of the Committee on Indian Affairs to order. 

Aloha, and thank you all for being here with us today. Toda’s 
hearing is entitled Setting the Standards: Domestic Policy Implica- 
tions of the UN Declaration on the Rights of Indigenous Peoples. 
Before I begin, I want to draw attention to the video that was play- 
ing as you were here, and I was coming here from a vote on the 
Floor for this hearing. It is called, and I am sure you don’t know 
it, you guessed, it was called Smiling Indians, and it was produced 
by one of our witnesses, Mr. Red Corn, in response to the more 
commonly known photos of Indians from the turn of the last cen- 
tury. As native peoples, it is important for us to tell our own stories 
from our own perspective, especially when common perceptions are 
not accurate ones. 

More than two million Americans are indigenous peoples in this 
Country, members of native nations recognized and also those un- 
recognized. I have long been a proponent of the United States set- 
ting a high standard where indigenous rights are concerned and 
holding ourselves and the world accountable. 

It is kuiliana, our responsibility on this Committee to look at 
whether additional implementing legislation is needed to give true 
meaning to our support for the Declaration. That is our purpose 
here today, and I am so glad to see all of you here and sorry about 
those who have to stand. But at least, there are no empty chairs. 

The declaration affirms that indigenous peoples enjoy all the 
human rights and the fundamental freedoms recognized under the 
UN charter, the Universal Declaration of Human Rights and the 
international law. While I believe we must be a leader in the rights 

( 1 ) 
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of indigenous peoples across the globe, that leadership, that leader- 
ship must start here at home. 

I want to extend a special mahalo, thank you, to all of those who 
have traveled far to join us today. Vice Chair Barrasso from Wyo- 
ming is my partner on this Committee, and I am happy that we 
are able to work together on the important work that we do here. 
I want you to know that for me, he is a gentleman and a good 
friend. And Vice Chair Barrasso and I have worked together and 
will continue to do that and try to advance the concerns and to 
help our indigenous peoples of our Country. 

We have assembled a diverse group of witnesses to give wide rep- 
resentation to the views on the UN Declaration and what the 
United States can do to better fulfill its goals. I look forward to 
hearing from each of them. But before I do move on, and before 
Vice Chairman Barrasso appears, I would like to call my very good 
friend here, A1 Franken, for any statement he would like to make 
at this time. Al? Senator Franken. 

STATEMENT OF HON. AL FRANKEN, 

U.S. SENATOR FROM MINNESOTA 

Senator Franken. Thank you. Al is fine, for everyone here. Or 
you can call me Senator, or Senator Franken. 

Anyway, thank you, Mr. Chairman, Senator Akaka, Danny, for 
holding this important hearing and thank you to all the witnesses 
for being here, and everyone who is in this room today. Unfortu- 
nately I will not be able to be here for all the testimony, Mr. Chair- 
man, but I wanted to express my sense of value for today’s hearing. 

President Obama did the right thing by signing the U.S. onto the 
UN Declaration on the Rights of Indigenous Peoples, joining vir- 
tually every other nation in the world. The declaration establishes 
a framework for recognizing the rights of Native Americans and 
other indigenous peoples. In the context of the United States, it 
sets a standard or an aspiration for the Federal Government’s re- 
sponsibilities in its government-to-government relationship with 
sovereign Indian tribes. 

Traveling to reservations around my State of Minnesota, meeting 
with tribal leaders, learning about the issues important in Indian 
Country always drives home to me how much work we have to do. 
Whether it is in law enforcement, education, housing, unemploy- 
ment, energy policy or economic development, we face many chal- 
lenges. The Declaration should spur us to do more and to do better. 

Take energy development. Tribal areas make up 5 percent of 
land in the United States, but they contain 10 percent of our Na- 
tion’s energy resources. Yet so far, we have missed the opportunity 
to harness these wind, biomass, solar, and conventional energy 
sources. Tribal leaders tell me again and again about their inability 
to access financing, enormous regulatory hurdles and a lack of 
technical assistance. The Declaration speaks to precisely those 
issues and directs us to overcome those challenges. That is some- 
thing we must do. It is something I feel is our obligation, Mr. 
Chairman. 

But this is just one example. I look forward to pursuing the 
many ways that domestic policy can be improved, so that we can 
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meet the responsibilities and aspirations spelled out in the Dec- 
laration. Thank you, Mr. Chairman, and thank you to all of you. 

The Chairman. Thank you very much. Senator Franken, for your 
statement. Thank you for your interest in what we are doing in 
this Committee. And I certainly do appreciate it. 

I again want to, because I want to hear from tribes, I want to 
hear from people out there, I will keep the hearing record open for 
two weeks from today. I encourage everyone to submit comments 
or written testimony if you want to be heard about what is going 
on, or if you want to let us know what you are thinking. I want 
to remind the witnesses to please limit your oral testimony to five 
minutes today. Your full written testimony will be included in the 
record. 

So I would like to invite a member of the first panel, Mr. Del 
Laverdure, the Principal Deputy Assistant Secretary for Indian Af- 
fairs within the Department of Interior to come forward. Thank 
you very much for joining us, Mr. Laverdure. Will you please pro- 
ceed with your statement? 

STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL 

DEPUTY ASSISTANT SECRETARY FOR INDIAN AFFAIRS, U.S. 

DEPARTMENT OF THE INTERIOR 

Mr. Laverdure. Good afternoon, Mr. Chairman, Members of the 
Committee. My name is Del Laverdure, I am the Principal Deputy 
Assistant Secretary for Indian Affairs at the Department of Inte- 
rior. 

I am pleased to be here today to discuss the United States’ sup- 
port for the United Nations Declaration on the Rights of Indige- 
nous Peoples. 

Less than 10 months after President Obama was sworn into of- 
fice, he joined members of Congress, Cabinet Secretaries, senior 
Administration officials and hundreds of tribal leaders from across 
the Country at the White House Tribal Nations Conference. A 
number of those tribal leaders recommended to President Obama 
that he reexamine the United States’ position on the Declaration. 

Six months later, UN Ambassador Susan Rice announced that 
the United States would undertake a formal review of its position 
on the declaration. On December 16th, 2010, at the second White 
House Tribal Nations Conference, President Obama announced 
that the United States would support the Declaration. The Admin- 
istration also released an accompanying document that provides a 
more detailed statement about the United States’ support for the 
Declaration and our ongoing work in Indian Country. 

The Declaration includes a broad range of provisions regarding 
the relationship between nations, organizations, and indigenous 
peoples. While not legally binding, the Declaration has both moral 
and political force. It is an important instrument, in part, because 
of the breadth of its positions on issues of concern to indigenous 
peoples, including consultation, the protection of sacred sites, the 
protection of tribal lands and natural resources and tribal economic 
and social improvement, among others. 

In announcing our support for the Declaration, President Obama 
stated, “What matters far more than words, what matters far more 
than any resolution or declaration, are actions to match those 
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words.” We are working hard to live up to the President’s standard 
of action in a number of ways. First, we are reinvigorating Execu- 
tive Order 13175, Consultation and Coordination with Indian Trib- 
al Governments. In November 2009, President Obama signed a 
memorandum directing all Federal agencies to develop plans to 
fully implement the Executive Order. 

The Department of Interior published its proposed tribal con- 
sultation policy in the Federal Register on May 17th. We are seek- 
ing comments from the public before finalizing the policy. 

President Obama’s directive has had its intended effect. Tribal 
consultations are occurring at an unprecedented level across the 
Federal Government. Some tribal leaders will tell you that the ef- 
fect has been too many requests for consultations. We are exploring 
ways to coordinate consultation efforts among the different agen- 
cies. 

Second, we are also firm in our commitment to the protection of 
tribal lands, territories and natural resources. The Department of 
Interior has made the restoration of tribal homelands a priority by 
improving the fee to trust process. In addition, we have also ex- 
pressed our unqualified support for legislation that would address 
the harmful effects of the Carcieri decision. 

The Department recognizes that tribes must be able to determine 
how their homelands will be used. That is why we have undertake 
the most substantial reform to Indian land leasing in 50 years by 
revising our Indian leasing regulations. 

Similarly, I recently testified before this Committee in strong 
support of Senate Bill 703, the Hearth Act, which would restore 
tribal authority to govern leasing on tribal lands for those tribes 
that wish to exercise that authority. 

Third, we are also taking many steps to promote economic and 
social development in tribal communities. In partnership with Con- 
gress, we have provided an infusion of more than $3 billion into In- 
dian Country through the American Recovery and Reinvestment 
Act. A critical part of promoting the economic and social develop- 
ment of Indian, Alaska Native and Native Hawaiian communities 
is to prepare workers for good jobs in knowledge-based global econ- 
omy. The Department of Labor has provided a number of grants to 
support employment and training services designed to help indige- 
nous Americans. 

Another crucial component of economic and social development is 
the health of our people. President Obama took a major step to- 
ward addressing health care gaps in tribal communities by signing 
the Affordable Care Act, which reauthorized the Indian Health 
Care Improvement Act. 

In addition. First Lady Michelle Obama has included Indian 
youth in her Let’s Move initiative to address childhood obesity, by 
recently launching Let’s Move in Indian Country in the Menominee 
Nation. 

Finally, tribal leaders have told us that no community can pros- 
per unless its basic needs for public safety are met. This Adminis- 
tration worked closely with Congress to improve public safety 
through the enactment of the Tribal Law and Order Act. In addi- 
tion, the Bureau of Indian Affairs has launched an intense commu- 
nity policing program on four large reservations with high crime 
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rates. We are already seeing promising results and hope to expand 
the program in the near future. 

More than 20 Federal agencies provide a full range of programs 
to Native Americans. I have provided just a few examples of our 
efforts to address the needs of tribal nations in ways that utilize 
and complement the Declaration. We know that more needs to he 
done and we look forward to working with this Committee, tribal 
leaders and representatives from other indigenous organizations 
and communities to ensure that Native Americans, like all Ameri- 
cans, have the opportunities that they deserve. 

Thank you for the invitation to testify today. I will be happy to 
answer any questions you have. 

[The prepared statement of Mr. Laverdure follows:] 

Prepared Statement of Donald “Del” Laverdure, Principal Deputy Assistant 
Secretary for Indian Affairs, U.S. Department of the Interior 

Good afternoon, Mr. Chairman and Members of the Committee. My name is Del 
Laverdure and I am the Principal Deputy Assistant Secretary for Indian Affairs at 
the Department of the Interior. I am pleased to be here today to discuss the United 
States’ support for the United Nations Declaration on the Rights of Indigenous Peo- 
ples (Declaration). 

I. Introduction 

On September 13, 2007, the United Nations General Assembly adopted the Dec- 
laration by a vote of 143 in favor, 11 abstentions, 34 not participating, and 4 op- 
posed. The United States was one of the four nations that voted against adoption 
of the Declaration at that time. Less than 10 months after President Obama was 
sworn into office, the President held the first White House Tribal Nations Con- 
ference, on November 5, 2009. ^ President Obama, joined by Members of Congress, 
several cabinet secretaries and other senior administration officials from the De- 
partments of State, Justice, Commerce, Education, Energy, Agriculture, Labor, 
Health and Human Services, Housing and Urban Development, and the Interior, 
and the Environmental Protection Agency, met with leaders invited from all of the 
then 564 federally recognized tribes to forge a stronger relationship with tribal gov- 
ernments. During the conference, tribal leaders recommended to President Obama 
that he reexamine the United States’ position on the Declaration. 

Six months later, on April 20, 2010, at the United Nation’s Permanent Forum on 
Indigenous Issues, Ambassador Susan Rice, the Permanent Representative of the 
United States to the United Nations, announced that the United States would un- 
dertake a formal review of its position on the Declaration, in consultation with In- 
dian tribes and with the input of interested nongovernmental organizations. Ambas- 
sador Rice stated that the United States recognized that “for many around the 
world, this Declaration provides a framework for addressing indigenous issues.” 
During the review, the Administration held multiple consultation sessions with trib- 
al leaders and other meetings with interested groups and individuals. The Adminis- 
tration received over 3,000 written submissions. An interagency team reviewed and 
considered all of the comments received and carefully considered the 46 articles con- 
tained in the Declaration. 

On December 16, 2010, at the second White House Tribal Nations Conference, 
President Obama announced the United States’ support for the Declaration. The 
President stated that “[t]he aspirations [the Declaration] affirms — including the re- 
spect for the institutions and rich cultures of Native peoples — are one[s] we must 
always seek to fulfill.” The Administration also released a document to accompany 
President Obama’s announcement that provides a more detailed statement about 
United States’ support for the Declaration and our ongoing work in Indian Coun- 
try. 2 


^ See http: / / www. whitehouse.gov / photos-and-video / video / president-obama-opens-tribal-na- 

tions-conference. 

2 See Announcement of U.S. Support for the United Nations Declaration on the Rights of In- 
digenous Peoples — Initiatives to Promote the Govemment-to-Government Relationship & Im- 
prove the Lives of Indigenous Peoples at http:! I www.state.gov ! documents! organization! 
153223.pdf. 
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II. The United Nations Declaration on the Rights of Indigenous Peoples 

The Declaration is a not legally binding, aspirational international instrument 
that includes a broad range of provisions regarding the relationship between na- 
tions, organizations and indigenous peoples and individuals. While not legally bind- 
ing, the Declaration has both moral and political force. ^ 

The Declaration is an important instrument, in part, because of the breadth of 
its provisions on issues of concern to indigenous peoples, including: 

• Consultation and cooperation before adopting measures that may affect indige- 
nous peoples; 

• Maintaining, protecting, and accessing in private indigenous religious and cul- 
tural sites; 

• Protecting indigenous lands, territories, and natural resources; 

• Improvement of the economic and social conditions of indigenous peoples; and 

• Living in freedom, peace, and security as distinct peoples. 

The United States’ support for the Declaration is a milestone in the international 
community’s efforts to identify and address the needs of indigenous peoples around 
the world. By supporting the Declaration, the United States joined more than 140 
countries in support of it, including the three other countries that voted against 
adoption of the Declaration in 2007: Australia, Canada and New Zealand. 

The Administration, however, does not see support for the Declaration as an end 
in itself, because — again quoting President Obama — “[w]hat matters far more than 
words — what matters far more than any resolution or declaration — are actions to 
match those words.” The President set a standard of action to which he expects his 
Administration to be held, and we are already being challenged to meet that stand- 
ard. We view this challenge as a good thing. The Obama Administration is com- 
mitted to working with tribal leaders to address the many challenges facing their 
communities. Toward this end, the Administration is looking to the principles em- 
bodied in the Declaration to meaningfully address the challenges that Indian com- 
munities face and to improve the lives of Native Americans. We are doing this in 
a number of ways. 

III. Actions of the United States that Complement the Principles Embodied 
in the Deelaration 

A. Consultation and Cooperation Before Adopting Measures That May Affect 
Indigenous Peoples; and Maintaining, Protecting and Accessing in Private 
Indigenous Religious and Cultural Sites 

We are working with tribal leaders to identify the matters that they believe are 
priorities for Federal government action and to formulate appropriate responses. In- 
deed, President Obama himself reached out to tribal leaders and invited them to 
Washington, D.C. to meet with him and many of his Cabinet officials at the two 
White House Tribal Nations Conferences that I mentioned briefly earlier in my tes- 
timony. Those sessions gave tribal leaders unique opportunities to discuss their pri- 
orities with the President and his most senior officials. Many of the priorities iden- 
tified by tribal leaders at both White House Tribal Nations Conferences are very 
closely related to the principles outlined in the Declaration. 

The first White House Tribal Nations Conference was organized, in part, in re- 
sponse to tribal leaders’ emphasis on the importance of government-to-government 
consultation with tribes before actions are taken that directly affect them. In re- 
sponse, the United States has heen working to reinvigorate implementation of Exec- 
utive Order 13175, “Consultation and Coordination With Indian Tribal Govern- 
ments.” The Executive Order requires federal agencies to consult with tribal officials 
on “policies that have tribal implications,” a term that is broadly defined in the 
order. To improve the implementation of the order. President Obama, at the first 
White House Tribal Nations Conference with tribal leaders, in November 2009, 
signed a Presidential Memorandum directing all U.S. Government agencies to de- 
velop detailed plans to fully implement the Executive Order. I understand that the 
federal agencies completed their detailed action, plans. For example, the Depart- 
ment of the Interior submitted its plan of action on February 3, 2010, and its pro- 
posed consultation policy was published in the Federal Register on May 17, 2011. 


^For further explanation of these issues, see http:! I www.state.gov ! documents ! organization I 
153223.pdf 

^To access the report summarizing the main comments and recommendations made by tribal 
leaders at the December 2010 White House Tribal Nations Conference; see http: I ! 
www.whitehouse.gov I sites ! default I files I Tribal Nations Conference Final O.pdf. 
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76 Fed. Reg. 28446 (May 17, 2011). The Department is seeking comment from the 
public before making publishing a final consultation policy. 

President Obama’s directive has had its intended effect. Tribal consultations are 
at an unprecedented level throughout the U.S. government. Indeed, some tribal 
leaders will tell you that the effect has been too many requests for consultations. 
The Administration is therefore exploring ways of coordinating agency requests for 
consultation and of using technology to smooth the consultation process. 

One example of a significant ongoing process of consultation with tribal leaders 
is the effort by the U.S. Forest Service (Forest Service) in U.S. Department of Agri- 
culture (USDA) regarding sacred sites. Because the agency heard from many tribal 
governments that improvements were needed, the Forest Service now engaged in a 
year-long series of tribal consultations to identify better processes that can be put 
in place to protect sacred sites. ® This effort also complements the principle in the 
Declaration regarding maintaining, protecting, and accessing in private indigenous 
religious and cultural sites. 

Tribal consultations are not only taking place, they are also having an effect. For 
example, in response to concerns expressed by tribal leaders, the USDA opened eli- 
gibility to the Renewable Energy for America Program to tribal business entities, 
thus improving their access to renewable energy program funding. 

B. Protecting Indigenous Lands, Territories, and Natural Resources 

The Administration understands that tribal homelands are essential to the 
health, safety, and welfare of Native Americans. Thus, the Department of the Inte- 
rior has made the restoration of tribal homelands a priority by improving the proc- 
ess by which it acquires land in trust on behalf of tribes and individual Indians. 
In addition. President Obama, Secretary Ken Salazar, Assistant Secretary — Indian 
Affairs Larry Echo Hawk, and I have all expressed our support for legislation that 
would address the harmful effects of the 2009 U.S. Supreme Court decision in 
Carcieri v. Salazar, which held that under the Indian Reorganization Act of 1934 
the Federal Government cannot take land into trust for Indian Tribes not under 
Federal jurisdiction in 1934. 

The Department also recognizes that Indian tribes must be able to determine how 
their homelands will be used. That’s why we are revising our regulations governing 
leasing on Indian lands. Once completed, we believe this effort will mark the most 
significant reform to Indian land leasing in 50 years. The Department’s revisions 
will streamline the process by which leases of Indian lands are approved, thereby 
promoting homeownership, economic development, and renewable energy develop- 
ment on tribal lands. We conducted three tribal consultation sessions on this initia- 
tive in April, and are now reviewing and considering all tribal comments on the 
draft leasing regulations. Once that is completed, the Department will proceed to 
a formal Notice of Proposed Rulemaking. We intend to conduct further consultation 
at that time, in addition to receiving public comments on the proposed regulations. 
As it stands, our plan is to complete the rulemaking for these regulations in early 
2012 . 

I also recently testified before this Committee in strong support of S. 703, the 
Helping Expedite and Advance Responsible Tribal Homeownership Act of 2011, 
which would restore tribal authority to govern leasing on tribal lands, for those 
tribes that wish to exercise that authority. Under this legislation, tribes would sub- 
mit their own leasing regulations to the Secretary for approval, and then process 
leases under tribal law without prior express approval from the Secretary of the In- 
terior. ® This bill has the potential to significantly reduce the time it takes to ap- 
prove leases for homes, small businesses, and renewable energy. 

C. Improvement of the Economic and Social Conditions of Indigenous Peoples 

As we all know, the global economic downturn has affected communities all across 
the country. But Native Americans have been hit particularly hard. The Administra- 
tion has responded by taking many steps to promote economic and social develop- 
ment in Native American communities in both the short and the long terms. 

Through the American Recovery and Reinvestment Act of 2009, Pub. L. No. 111- 
5, the Administration provided an infusion of more than $3 billion into Indian Coun- 
try to improve infrastructure and provide jobs. More than $22 million of this 
money was provided through the Department of the Interior’s program to improve 
housing in tribal communities. 


^ See http:! I www.fs.fed.us I spf I tribalrelations I sacredsites.shtml. 

® See http:! / indian.senate.gov / hearings / upload / Dormld-Laverdure-testimony-S-636-S-703.pdf. 
http:! Iwww. bia.gov / idc I groups / public i documents ! text / idcOl 0971.pdf. 
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Perhaps the most important long-term investment for any country, people, or indi- 
vidual is in education. Tribal leaders have stressed, in particular, the importance 
of greater tribal control over the education of Native American students. The Ad- 
ministration has proposed changes to enhance the role of tribes in the education of 
their youth and to give them greater flexibility in the use of federal funds to meet 
the unique needs of Native American students. We have also accelerated the re- 
building of schools on tribal lands and are working to improve the programs avail- 
able at tribal colleges. 

A critical part of promoting the economic and social development of Indian, Alas- 
ka Native, and Native Hawaiian communities is to prepare workers from these com- 
munities for good jobs in the knowledge-based global economy. Grants under section 
166 of the Department of Labor’s Workforce Investment Act (WIA) support com- 
prehensive employment and training services and targeted assistance designed to 
help indigenous Americans, including those with multiple barriers to employment, 
obtain the education, work experience, and skills needed to secure good jobs, espe- 
cially in high-growth industries. 

Another crucial component of economic and social development is the health of 
our people. Yet health care is often insufficient in indigenous communities. 

President Obama took a major step towards addressing health-care gaps (for both 
indigenous and non-indigenous communities) by signing into law last year the Af- 
fordable Care Act, Pub. L. No. 111-148. Significantly, the Act provides permanent 
authorization for the Indian Health Care Improvement Act, which modernizes and 
updates the Indian Health Service, which provides health services for approximately 
1.9 million American Indians and Alaska Natives in 35 states. The Administration 
expects this law to improve the lives and health of Native Americans. 

First Lady Michelle Obama has also made a particular effort to involve Native 
American youth in her “Let’s Move!” initiative to address childhood obesity. On May 
25, 2011, the First Lady launched Let’s Move! in Indian Country (LMIC) at the Me- 
nominee Nation in Keshena, Wisconsin. ® In addition, the First Lady and American 
Indian youth planted native seeds of corn, beans and squash in the White House 
Kitchen garden last Friday. LMIC brings together federal agencies, communities, 
nonprofits, corporate partners, and tribes to end the epidemic of childhood obesity 
in Indian Country within a generation. To further the efforts of LMIC, the First 
Lady recruited Native American athletes, like football stars Sam Bradford, a mem- 
ber of the Cherokee Nation, and Levi Horn, a member of the Northern Cheyenne 
Tribe, to encourage Indian kids to adopt healthy lifestyles. 

One public-health challenge on which we are focusing particularly intensely is the 
unacceptably high rate of suicide by Native American youth. From November of 
2010 through February of 2011, the Administration held listening sessions with 
tribal leaders from across the country on suicide prevention. These listening ses- 
sions sought input from tribal leaders on how the Bureau of Indian Affairs, the In- 
dian Health Service, and the Substance Abuse and Mental Health Services Adminis- 
tration can effectively work with Indian tribes to prevent suicide. These listening 
sessions will culminate in two national conferences on this topic. The first con- 
ference will be in Scottsdale, Arizona, in August, and the second conference will be 
later this year in Alaska. 

Tribal leaders who have met with President Obama have stressed to him the im- 
portance of investment in infrastructure. President Obama agrees and we have sup- 
ported many economic development initiatives that are focused on the needs of Na- 
tive Americans. One exciting initiative was the announcement in December by En- 
ergy Secretary Chu of the establishment in the Department of Energy of an Office 
of Indian Energy Policy and Programs, led by a member of the Cheyenne River 
Sioux Tribe. The office is charged with directing and implementing energy planning 
and programs that assist tribes with energy development and electrification of In- 
dian lands and homes. It has done extensive outreach to Indian tribes regarding en- 
ergy issues on tribal lands and last month held a Department of Energy Tribal 
Summit that brought together over 350 participants, including tribal leaders and 
high-ranking cabinet officials, to interact directly on energy development and re- 
lated issues. ® 

The Administration is also working with tribal leaders to bring their communities 
into the 21st Century by equipping them with high-speed access to the Internet. 
Both the USDA and the U.S. Department of Commerce (Commerce) have programs 
to do so. USDA awarded loans and grants worth over $133 million to expand 
broadband access in tribal communities in the continental United States and an ad- 
ditional $122 million to provide high-speed Internet infrastructure across many Na- 


®See http:! lwww.letsmove.gov I indiancountry. 

^See http:! j www.energy.gov ! indianenergy i tribalsummit.htm. 
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tive Villages in Alaska. Similarly, Commerce awarded approximately $1.4 billion for 
broadband projects to benefit tribal areas. 

These infrastructure investments go hand in hand with a wide range of projects 
to create jobs in Indian communities and prepare Native Americans to fill them. 

D. Living in Freedom, Peace, and Security as Distinct Peoples 

As we have been told repeatedly by tribal leaders, no community can prosper, eco- 
nomically or socially, unless its basic needs for public safety are met. For this rea- 
son, this Administration has taken a number of steps to strengthen tribal police and 
judicial systems. More flexible funding has been key. But perhaps more funda- 
mental was the July 2010 signing by President Obama of the Tribal Law and Order 
Act (TLOA), Pub. L. No. 111-211. As you know, this comprehensive statute is aimed 
at improving public safety on tribal lands, including unacceptably high rates of vio- 
lence against women. TLOA gives tribes greater authority to prosecute crimes and 
increases federal accountability for public safety in tribal communities. Moreover, in 
anticipation of the reauthorization of the Violence Against Women Act, this month, 
the Department of Justice will hold tribal consultation sessions to solicit rec- 
ommendations from tribal leaders on whether additional Federal statutory authori- 
ties could enhance the safety of Native American women. 

In a related initiative, the Bureau of Indian Affairs launched an intense commu- 
nity-policing pilot program on four reservations with high crime rates. Operation Al- 
liance provided 560 uniformed officers from four Interior bureaus and the USDA 
Forest Service who performed 10,000 officer days of police service to tribal commu- 
nities. The officers far exceeded traditional law enforcement duties by also per- 
forming social and community service projects to build positive relationships and 
partnerships with the communities. The Department is already seeing promising re- 
sults in decreased crime rates and the Bureau hopes to expand the program in the 
near future. 

IV. Conclusion 

There are over 20 Federal departments and agencies that provide a full range of 
programs to Native Americans. I have given you a few examples today to help dem- 
onstrate the extent of our Administration wide initiatives to address the needs of 
Native American governments and communities across our country in ways that 
complement the United States’ support for the Declaration. However, we recognize 
that a lot more needs to be done and we look forward to working with Congress, 
tribal leaders, other indigenous peoples and representatives from other indigenous 
organizations and communities to ensure that Native Americans, like all Americans, 
have the opportunities they deserve. 

Thank you for the invitation to present testimony on the United States’ support 
for the Declaration. I will be happy to answer any questions you may have. 

The Chairman. Thank you very much for your statement. It was 
wonderful to know of the support that is coming from our Adminis- 
tration and really to present it directly, coming from the President 
and Department of Interior and also from your office in supporting 
the Declaration of the UN, and noting the ways in which we can 
support it. 

And so let me ask you, and we may have other questions as well, 
do you believe the United States can be a world leader in indige- 
nous rights? And that our current Indian law framework is the 
best model for implementing indigenous rights worldwide? And an- 
other part of that is, how can the U.S. improve our framework? 

Mr. La VERDURE. Thank you for the questions, Mr. Chairman. In 
terms of being a world leader, I think that the United States has 
been a world leader. And most recently, I traveled to New York 
City to the UN Permanent Forum. And at that time, collaborated 
and discussed with the four most recent countries to declare their 
support for the declaration. New Zealand, Canada and Australia. 
I think that even though we were looking for best practices among 
the groups for the rights of indigenous peoples, we felt that the 


See http: / / wwiv. tribaljusticeandsafety.gov / inv-ltr-framing-paper.pdf 



10 


framework for the United States was very solid. Certainly more 
could be done and should there be changes that are requested to 
improve that, where appropriate, we certainly look forward to 
working with the Congress to make those improvements. 

We do view the Declaration as being an aspiration and non-bind- 
ing. But because it has that moral and political force that we uti- 
lize and complement it with all of the programs which are detailed 
in the announcement that accompanied the President’s statement 
on all the things that we’re trying to do in the Obama Administra- 
tion. 

The Chairman. I am glad to hear what you said. I take it as you 
saying that you look forward to working with Congress on this, 
even if we need some legislative changes. I think you did indicate 
that our Indian law framework is probably the best model that we 
have today. I take that deeply, because I know your background 
certainly is in these areas. If anybody knows frameworks of the 
American Indians, you are the one. 

This is why I wanted to hear from you about what you thought 
about that kind of a standard. 

Do you have an idea of how we can improve our U.S. framework? 

Mr. La VERDURE. I am sure there are a number of ways, certainly 
in my capacity previously as General Counsel, prior to this appoint- 
ment, some of the considerations that Senator Franken had 
brought up about energy development, reducing barriers, that is 
the types of things that triggered some of the initiatives that we 
have today, which was to pull back any of the barriers in the leas- 
ing which are more than 50 years old. And down the line, whether 
it is some avenues of recognition reform which we have discussed 
with your staff. I think that the number of experts that are about 
to go on these next panels will certainly have a number of rec- 
ommendations and we look forward to listening and hearing from 
those and seeing what we can work toward. 

The Chairman. Thank you. And thank you for quoting the Presi- 
dent as saying that we have to put things in action from our words. 
That is good for the Congress as well as the Administration, to 
work together on. 

In promoting the rights identified in the Declaration, and I know 
again, I regard you as one who knows it well, what steps are being 
taken by the Department of Interior or the Administration to iden- 
tify and review regulations, laws and policies for consistency with 
the Declaration? And then to develop proposals to bring them in 
line with that? 

Mr. Laverdure. Thank you, Mr. Chairman. President Obama 
had signed and released a memo that directed all the Federal agen- 
cies to look toward efficiencies and streamlining Federal processes, 
some of them in the larger context including hiring of Federal em- 
ployees and the like, which have been announced in other media 
outlets. 

So too have we in Indian Affairs looked for that review. And that 
is, we have an Office of Collaboration and Regulatory Affairs which 
monitors things. The types of things that we have looked at are 
recognition reform in a regulatory manner, the leasing regulatory 
reform. We started the process on the Buy Indian Act provisions 
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to have regulations to implement the statute which is a little over 
100 years old. 

And in the renewable context, which is a presidential and secre- 
tarial initiative, we have a new sub-part on wind and solar leasing, 
which we want to implement within the leasing regulations, so that 
we have a foundation for tribes to measure when they choose to de- 
velop renewable resources, they have a foundation to work from in 
order to move forward on that. And involving less permitting and 
regulatory pieces by the Bureau, and more control by the tribes in 
that process as well. 

So those are four major areas that we have looked at. We have 
certainly utilized and looked to the Declaration’s principles on try- 
ing to meet those high standards. 

The Chairman. Fine. Thank you. We will have another round. So 
let me ask Mr. Franken for any questions that he may have at this 
time. 

Senator Franken. Thank you, Mr. Chairman. I may not be able 
to stay for another round. 

Mr. Laverdure, in the President’s announcement of support for 
the Declaration, the Administration listed Indian school construc- 
tion as an area that needs to be improved. This is an issue that 
I have brought up in this Committee many, many times. There is 
currently at least a $1.3 billion backlog of school construction and 
repair needs in Indian Country, including on many of the reserva- 
tions in my State. 

And yet, the Administration only requested $52 million for In- 
dian school construction as part of the fiscal year 2012 budget pro- 
posal. Can you explain to me why the President requested such a 
low number, especially given the fact that by the Administration’s 
own evaluation, Indian school construction policies need to be im- 
proved? 

Mr. Laverdure. Thank you for the question. Senator Franken. 
I think that the thought was that the Recovery Act had helped ex- 
pedite the list that had the backlog that you referred to, that there 
were, in that case, five new and replacement schools that were pro- 
vided, and a whole host of facilities improvements that were pro- 
vided under the Recovery Act. And that the corresponding match, 
that the previous totals had gone down and that we principally 
viewed the Recovery Act as taking the place of requesting much 
larger amounts and balancing all the priorities for tribal commu- 
nities in the budget. 

A couple of the priorities that we heard typically from the Advi- 
sory Committee, the Tribal Budget Advisory Committee, has been 
on contract support costs and the foundation, the floor, whenever 
they are exercising self-determination contracts and self-govern- 
ance contracts, that that has been the priority stated from the 
Budget Advisory Committee. So we have focused on increases there 
as well as law enforcement and the like. 

Senator Franken. But that $1.3 billion backlog is what is esti- 
mated after the stimulus package, right? 

Mr. Laverdure. I believe that is accurate. I think that the chal- 
lenges with the annual budget for both the Bureau of Indian Af- 
fairs and Bureau of Indian Education, the total amount being $2.5 
billion, when you have a backlog of that size, assuming that the en- 
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tire budget isn’t increased correspondingly, then you have to pick 
and choose. 

Senator Franken. The entire budget for school construction, In- 
dian school construction, is $52 million. What is the cost to build 
the average school in Indian Country? 

Mr. Laverdure. I think it varies on the size. But I assume that 
there would be, you would get a few schools out of that budget as 
opposed to replacement parts, not an entire new school. 

Senator Franken. Okay, this gets you one school, essentially. I 
have to say that I hear a lot of frustration from the tribes that I 
speak to and the chairmen that I speak to and the members of the 
tribes that I speak to about the Bureau of Indian Affairs and the 
bureaucracy and the responsiveness of it. Have you heard anything 
like that? 

Mr. Laverdure. Yes. 

Senator Franken. What are you doing about it? 

Mr. Laverdure. Well, the types of things. Senator, that I pre- 
viously stated, which was all these reform efforts, management 
changes, and the like. And then we chose a new BIE director. And 
that is coordinated with the Office of Facilities Management. But 
certainly much more needs to be done. 

Senator Franken. Okay. Well, I thank you for your testimony. 
Mr. Chairman, my time is up and I do have to leave for another 
hearing. Thank you very much, sir. 

The Chairman. Thank you very much for your questions. Sen- 
ator Franken. 

Mr. Laverdure, the Declaration is a fairly comprehensive assess- 
ment of the rights of indigenous peoples worldwide. Do you have, 
and let me stress this, an opinion, an opinion as to which articles 
or rights are not currently adequately expressed in our Federal 
law? And which ones may provide the greatest challenges to imple- 
ment? 

Mr. Laverdure. Thank you. Chairman, for that question. Out of 
the 40 plus articles, there are some in the agency review that I 
think various different agencies felt were fulfilled and augmented 
or complemented. There were some that had much more work to 
be done. 

And in my opinion, you would have to go article by article on 
those, which was done during the review. I didn’t personally sit in 
all of those meetings, but the agencies reviewed each of those. I 
think the challenges and the interpretation of the articles is laid 
out in that very detailed announcement of support when the Presi- 
dent announced his support for it. I think that contains examples 
of successes and also areas that are challenges that remain. 

The Chairman. I hope we will have some time to look at that 
again closely for the purpose of seeing what we should be doing 
about that, and ones that will be causing challenges for us to im- 
plement. 

Does the Federal Government support tribes in their under- 
standing that it is a tribe’s sovereign right to govern cultural herit- 
age by developing tribal laws? The question is, does the Federal 
Government support tribes in their understanding on sovereign 
rights to govern? 
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Mr. Laverdure. Thank you, Mr. Chairman. Yes, we do believe 
it is in tribes’ inherent sovereign right, and the government-to-gov- 
ernment relationship, to regulate tribal cultural identity and cul- 
tural heritage. 

The Chairman. Thank you for being so concise on that. We ap- 
preciate your work and look forward to continuing to work with 
you. I want to tell you that I really appreciate your being present 
here and regard your opinions and your statements as being valu- 
able to us and to give us an idea also how the Administration feels 
about these concerns. And when we can understand that and work 
together on it, without question, we will be helping the indigenous 
peoples as much as we can. 

I also want to conclude with you by giving you a chance again, 
your opinion as to whether you have any ideas of how we can work 
better together as partners in helping our indigenous peoples. 

Mr. Laverdure. Thank you, Mr. Chairman. I think in my opin- 
ion to have continuous communication with the chief of staff and 
the others on both sides, and to look at the areas where we can 
get movement on sometimes existing legislation that is there that 
hasn’t quite made it all the way through, and that we would prom- 
ise to work in partnership with you on whatever it takes to im- 
prove the lives of indigenous people here. 

The Chairman. Thank you. I want to thank you very much for 
coming today. I really appreciate your contribution to the hearing. 
Thank you very much. 

Mr. Laverdure. Thank you, Mr. Chairman. 

The Chairman. And now I would like to invite the second panel 
to please come forward to the witness table. And they will be Rob- 
ert Coulter, the Executive Director for the Indian Law Resource 
Center in Helena, Montana; James Anaya, a United Nations Spe- 
cial Rapporteur on the Rights of Indigenous Peoples, and lives in 
Tucson, Arizona. Also we have Lindsay Robertson, a Professor and 
Faculty Director of the American Indian Law and Policy Center at 
the University of Oklahoma School of Law in Norman. And Ryan 
Red Corn, an Osage Member of the 1491s, a group of young Native 
film makers and actors. Mr. Red Corn joins us from Pawhuska, 
Oklahoma. Let me thank you so much for the clip that we are able 
to show here and really appreciate that. 

So welcome to all of you. Mr. Coulter, will you please proceed 
with your testimony? 

STATEMENT OF ROBERT T. COULTER, EXECUTIVE DIRECTOR, 
INDIAN LAW RESOURCE CENTER 

Mr. Coulter. Thank you, and good afternoon, Mr. Chairman. 

I am a member of the Citizen Potawatomi Nation and as you 
said, I am head of the Indian Law Resource Center. 

The Declaration on the Rights of Indigenous Peoples was initi- 
ated in 1976, primarily by American Indian leaders, but with the 
participation and support of Indian leaders from Central and South 
America. American Indian leaders turned to the international com- 
munity principally because of the longstanding failure of the 
United States courts and Federal law to recognize that Indian na- 
tions and other native peoples in this country are entitled to con- 
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stitutional rights and to equality before the law. That was denied 
to us then and it is denied to us now. 

Indian and other native nations in this country live with a sys- 
tem of Federal law today that is unconstitutional; it is discrimina- 
tory, and it is unworkable. It makes it almost impossible for native 
nations to overcome the social and economic conditions that they 
endure. It is like the separate but equal doctrine, it is like the Jim 
Crow laws that oppressed African Americans and others for many 
years in this country. 

The Federal courts, for example, say that the United States Gov- 
ernment can take Indian property, Indian land, without due proc- 
ess of law and without any compensation. And this Government 
does do that today. Congress claims that it has plenary power to 
do as it wishes when it legislates about Indian and other native na- 
tions, without regard for the Bill of Rights and without regard for 
the limitations of the Constitution. Congress believes that it can 
terminate Indian nations. It is said that this body can do away 
with Indian governments at will, without limitation, can violate 
treaties, normally without any legal liability, and so on, under the 
so-called plenary power doctrine. 

The Federal courts routinely approve of Federal legislation that 
would be declared unconstitutional if it affected any other group in 
this country. Well, the Declaration calls upon the United States to 
put an end to that kind of discriminatory legal doctrine and that 
kind of unconstitutional treatment. The Declaration is an inter- 
national human rights instrument that is non-binding. But it does 
recognize rights, and it recognizes the rules that countries are ex- 
pected to follow when they deal with indigenous peoples. It is sup- 
ported by global consensus. No country in the world opposes the 
Declaration today. 

The Declaration includes many rights, including the right of self- 
determination, the right to be free from discrimination, rights of 
women, native women; these are very important. Rights to land 
and resources, real rights of ownership, not diminished rights, such 
as Federal law usually accords. 

Well, what does all this mean? Others, I am sure, will elaborate 
more on what those rights are in the Declaration. But what should 
it mean for Congress? What should Congress do? Congress should, 
I believe, embrace the Declaration. I am very pleased with the 
words that you have spoken here today. 

Congress should embrace the Declaration, because it is Amer- 
ican. It is based on American values. It is American in its origin. 
It is an agenda for change that can easily be embraced. And it 
would be very positive. 

But the practice of enacting legislation that takes the property 
of Indian nations or other native nations must come to an end. 
This country doesn’t need to go on taking things from Indian na- 
tions. Congress must give up the notion that when it legislates in 
the field of Indian affairs or with regard to other indigenous peo- 
ples “subject to its jurisdiction, that it can ignore the Bill of Rights 
or the other limitations in the Constitution.” 

Native peoples too are entitled to Constitutional rights and to 
equality before the law. Native leaders are reviewing now what 
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kind of proposals they want to make. And Congress should listen 
carefully to those proposals when they make them. 

Now, a starting point for some of the changes that could he made 
in Federal Indian law is the set of principles, general principles of 
law in this study that the Indian Law Resource Center has done. 
I will he submitting the entire study for the Committee’s use. The 
Congress, this Committee, should conduct further hearings in the 
future to monitor what the Administration does to carry out the as- 
pirations it has so well proclaimed and so well embraced. Let us 
see what progress is being made and whether we are getting at the 
root issues. 

Congress should, I believe, also conduct oversight hearings and 
consider what Congress could do to correct the many damaging, 
and I believe unconstitutional, decisions that have been made by 
the Federal courts. It was, after all, the Supreme Court of the 
United States in 1955 that said that this Government can take the 
property of Indian nations without any compensation and without 
due process. That was invented by the Supreme Court. And there 
are other doctrines like that that Congress didn’t invent, the courts 
did. And they need to be reviewed, they need to be changed in 
order to come into compliance with the Declaration. I believe Con- 
gress can find ways to help in that important process. 

Thank you very much for having this oversight hearing, and I 
look forward to questions. 

[The prepared statement of Mr. Coulter follows:] 
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Prepahed Statement of Robert T. Coulter, Executive Director, Indian Law 

Resource Center 


Good afternoon, Cliairman Akaka and distiuguislied members of die Committee: 

My name is Robert Coulter and I am head of the Indian Law Resource Center, a non- 
profit Amerioan. Indian legal organization. I am a member of the Citizen Potawatomi Nation, and 
I am a lawyer. I want to express my thanks to the Comiuittee on Indian Affairs for halding this 
much-needed oversight hearing concerning the United Nations Declaration on the Rights of 
Indigenous Peoples. 

The UN Declaration on die Riglits of Indigenous Peoples originated in 1 976, when it was 
developed by Indian nations and leaders in the United States and in Central and South America. 
The initiative was prompted, so Ibras Indian nations in the United Slates were concerned, by the 
knowledge that federal law was very adverse to the rights of Indian and Alaska Native nations in 
many fuiidaincnlal respects. Federal courts persistently refused to recognize that Native nations 
are entitled to constitutional rights and particularly to equality before tlie law, and tlie Supreme 
Court even in modem times has continued to invent new injustices. The situation in Central and 
South America was even worse, with a nearly complete absence of die rule of law so for as 
Indians were concerned. Leaders decided to turn to the United Nations and to international law 
in hopes of calling attention to the injustices of domestic law and using human rights law to 
improve federal law, policies, and practices. 

The conditions that gave rise to the Declaration have not improved much. Indian and 
Alaska Native nations continue to live with a system of federal law that is discriminatory, 
unconstitutional, and oppressive. It is unworkable and unjust. It is a legal framework that makes 
it all but impossible for Indinu nations to improve their economic and social conditions. It is 
analogous to the “Jim Crow” laws and the "Separate but Equal” legal doctrine that oppressed 
African Americans and other racial minorities in this country for almost a hundred years after the 
end of slavery. 

For example, it is often incorrectly said that the "doctrine of discovery" gave ownership 
of all the lend in tlris country, particularly all Native lands, to the European nation Chat 
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“discovered” tlic area. Tlic unfairness of this concept is oin'ious, and this “doctrine'' has never in 
fact been the law. Nevertheless, courts and government officials routinely apply this mistaken 
and discriimnalory rule and believe it to be the law. 

Major parts of the federal law dealing with Native tribes and individuals are plainly m 
violation of tlic United Stales Coiisdtution. Tlic chief example is the “plenary power doctrine” 
supposedly ^ving the federal govermnent almost limitless power over Native nations. Another 
example is the Supreme Court’s ruling that the federal government may take aboriginally hold 
Native lands and re.sources without any compensation and without due process of law. 

Congress ftcqucntly deals with Native properly by enacting legislation that would be 
fbrbidden by the Constitution if it affected anyone olse's property. The government also 
manages or controls most Native land, frequently mismanaging the land and resources, and fails 
tu account properly for the resources and moneys owed to the Natiw: nations and individuals tliat 
own the land and resources. Congress claims tho power to tenninate Indian and Alaska Native 
tribes and to abrogate or violate treaties witii Indian nations, usually without any liability. 

This legal framework is not only inconsistent with our Constitution and human rights 
standards world-wide, but It has enormous adverse consequences fei hidian and Alaska Native 
nations throughout the United States, It is not likely that hidian and Alaska Native governments 
can solve the deep social, economic, and governmental problems that afQict them unless tliis 
present, unfair body of law is thoroughly reformed. EfTcdivc governance requires an 
infiasbucture of law that is reasonably fell, consistent, and predictable. Chan^ng, clarifying, and 
improving current federal law affecting Native tribes and Natives of Hawai'i arc absolutely 
necessary if nations arc to gain true and effective control of their homelands and improve their 
economic and social well-being. 

The Declaration can be usefijl as a guide for bringing about positive change in these 
problem areas of federal law and practice. Achieving the rights of fee Declaration will make 
possible a secure, reasonable, business climate that will encourage invesUnent and will crealo the 
opportunity for serious long-tcnn ceonotnie development. 

American Indian leaders worked in fee United Nations with ail the countries of fee world 
for more tlian 30 years to win adoption of Hie □ociaratioii. Thousands of indigenous leaders 
born all parts of the world participated in fee debates and working group meetings to build, 
cvenliially, worldwide support for the rights of indigenous peoples, including American Indian 
nations find tribes. The Declamtion was adopted with overwhelming support by the General 
Assembly in 2007, and within a few years the four coimtiies that voted against it, including the 
Unitod States, changed their opposition to support. Tlicrc is now global consensus supporting the 
Declaration among all countries of the world. 

When President Obama announced the United States' support for Iho Declaration last 
December, the Administration said in a written statement that the Declaration “expresses the 
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aspirations of the United Slates, aspirations that this country seeks to achieve within the stnicture 
of the U.S. Constitution, laws, and interaaliona! obligations, while also seeking, where 
appropriate, to improve our laws and policies.” 

The Declaration is a non^binding human rights instrument that expresses the most 
important legal rules that countries ate expected to follow in their relations with indigenous 
individuals and peoples. Tt expresses the legal rights of indigenous individuals and also 
indigenous communities, tribes, and nations - or “peoples", the term used by the Declaration. 

Tlie goal of the Declaration is to protect tiie cultures and ways of life of indigenous peoples and 
to protect these societies and individuals &om mistjeatment, suffering, and threatened extinction. 

The Declaration contains 46 articles covering civil and political rights, cultural rights, 
economic rights, and much more. Let me highlight some of the must important human rights 
proclaimed in the Declaration. 

Article 2 is of over-arehing importance because it provides that indigenous peoples or 
tribes and individuals have the right to be free from any kind of discrimination in the exercise of 
their riglils, particularly discrimination based on tlicir indigenous identity. 

Article 3 recognizes the riglit of sclf-dclenni nation, including a host of particular rights of 
self-govemment over internal and local affairs. The right of self determination is extensive and 
is detailed in many other arLicIcs, It includes the right la form govcmmenls and otlicr social and 
political instinitions, the right to make and enfbrce laws, the right to control and manage their 
resources, the right to determine their own membership, and many other such rights. The rights 
spelled out in the Declaration are very similar to the rights of self-determination recognized in 
federal law. 

This is aright that certainly must be extended by federal law to Natives ofUawai'i and all 
indigenous peoples. 

Article 7 provides for the right of indigenous peoples to exist and live in peace as distinct 
peoples. It forbids all acts of genocide or violence against them. 

Article 8 forbids actions to dispossess indigenous peoples or individuals of their lands, 
and Article 10 recognizes the riglit not to be forcibly removed from dieir lands. 

Article 12 proclaims the right to practice tlicir spiritual and religious traditions and the 
right to have access to religious and cultural sites. 

Other articles recognize (Art. 13) rights to oral histories, languages, customs and 
ceremonies; (Art. 14) the right to establish their own education systems; (Arts. 1 8, 19) the right 
to participate in tlie government of the country; (Art. 20) the right to titeir own subsistence 
economic activities; (Art. 16) rights to media; and much more. 
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Article 22 speaks to the epidemic of violence against Native women and children, and 
Article 44 broadly recognizes that the rights and fheedoms in the Declaradon apply equally to 
women. 

Of special importance is Article 26 providing for the right to own and use land and 
rcsottrccs. It describes a Rill right of ownership, not a diminished or subordinate form of 
ownership. 

Article 2S recognizes tlie riglit to fair processes for seeking the letum of land wrongitilly 
taken or for seeking compensation or other relief. There is nothing here that calls for “giving 
back the countty to the Indians” or anything unreasonable. The Declaration envisions a workable 
and fair system of legal rights for all. 

Article 29 recognizes for the first time in any formal instrument a tight to protection of 
die onvironmeni. American Indians proposed this tight to protect the Earth, and the Declaration 
incorporates this innovative concept of human tights — a concept that has become widely shared 
among many people and countries. 

Article 37 calls for the obscivancc and cnforceinent of treaties made with indigenous 
peoples. Tliis is an important step forward, one that has long seemed necessary. 

As with all human rights, the rights in the Declaration am not absolute, but are to be 
exercised with due respect for the tights for the rights and freedoms of others. 

The Declaration, as we can see, calls upon the United States (and all countries) to end the 
discriminatory and unjust laws and policies that continue to be applied to Indian and Alaska 
Native natiorui and to Natives of Hawai’i. 

Much of what the federal government does is very much in accord with tlic Declaration, 
but there are important areas of policy and law that are not in keeping with our owu United States 
Constitution nor in accord with the Declaration. Wliat should Confess do? 

• Congress must searchingly examine proposed le^lation to see that it comports with the 
Declaration. 

• The practice of enacting laws lhat take Native property without due process and fair 
market compensation raual be stopped. This country docs not need to go on taking Indian 
lands. 

• There is no need to go on denying tribes and Native peoples the constitutional rights that 
are guaranteed for everyone in this country. 


Legisladon lhat seeks to control or dispose of Indian resources and other property witliout 
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the consent of the nations or tribes that own them, must be sloppsti. This country does 
not need to control Nadve nations or their lands. Native peopies and tribes ate perfectly 
capable of and entitled to self-determination ~ to govern their own property and affairs. 

• The violation of treaties must not be permitted, and wliorc treaties are violated, there must 
be just compensation or another fair remedy for the wronged party. 

■ Congress must change federal law and policies to allow tribes to adequately police and 
prosecute violent crimes in their communities. Native women are more than twice as 
likely to be victims of violence, because tribes lack criminal juiisdicdon to prosecute 
outsiders. 

• Tenuination of tribes must never again be considered, and abuses of the govennnenfs 
trusteeship must be not be tolerated. 

• Legislation that singles out tribes or Indians for harmful treatment must be ^ven strict 
scrutiny and must he rejected where it denies equal protection of the law. 

■ And Congress must abandon the 19'*' Century idea that it has powers over Indian and 
Alaska Native tribes that go beyond the enumerated powers in the Constitution. This idea 
is itself discriminatory and subjects Native peoples to disadvantages not inflicted on 
others. 

Tlie chief problems in federal law tltat need to be corrected arc examined, and specific 
proposals for change are outlined in a major study by the Indian Law Resource Center. The 
study suggests some ofthc principles oflaw that could clarify and correct these legal problems 
and create a workable and just liainework of federal law. These proposed legal principles arc 
attached to my testimony, and I ask that they be included in the record. These proposals are now 
being considered by Native leaders, and they will decide what proposals to make to Congress and 
to die Administration. I do not pretend to speak for any tribes today, but 1 have spoken to many 
tribal leaders, aad I caa assure yon that the desire for change is strong, it is widely shared, and the 
Dcdaralron is proving to be a guide and an agenda for that change. 

Most important, Congress must give the most urgent attention to the proposals that 
Native leaders make for chan ging and improving federal law. 

in considering tribal proposals, Congress should embrace the Declaration os a guide, 
because it is ns Aniericnn as can be. It originated here, and it conttuns tlie same values of 
freedom, democracy, limited government, equality of riglits, and the ntle oflaw that formed our 
own Conslitulion. 

The Administration, ton, has assumed an enormous retiponsibitity to conform its practices 
and its policies to the Constitution and to the Decinraticn. 
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President Obama’s commitment to action, given to tribal leaders at the White House on 
December 16* last year, creates an extraordinary and very fiivorable opportunity to consult with 
federal agencies and departments and to seek concrete actions to improve the law and to improve 
federal policies and practices. This opportunity extends to the indigenous peoples of Guam and 
American Samoa, and Natives ofHawai’i, as well as to Indian and Alaska Native tribes. The 
Administration’s statements are very encouraging and forward looking. The promised 
consultations have already begun in some quarters, and the opportunity for making proposals and 
seeking needed changes is enormous. Far more action is probable when Native leaders have 
informed themselves about the Declaration and begin to act on a nationwide level. 

Much can be done by the administrative branch to achieve the rights in the Declaration 
without legislation. Regulations, policies, and practices have long needed to be unproved and 
reformed to comply with the Constitution - not to mention the Declaration. I think, for example, 
of the need to reform and improve the processes for federal recognitian of tribes. 

Congress must continue to exercise oversight to examine the extent to which the 
Administration is living up to the standards of the Declaration, especially the standards that are 
set in our own Constitution. 

Turning to the judicial branch, our federal courts have been responsible for some of the 
worst and most damaging legal rules and decisions concerning Native tribes, and Congress must 
conduct oversight hearings concerning the practices and decision of courts that impose rules 
upon tribes that are contrary to the Constitution and that deny tribes equality before the law. 

Such decisions include those that permit the taking of Native lands and other property without 
compensation or due process of law and that deny tribes criminal jurisdiction over ail those 
committing violence against Native women on Indian lands. Moreover, federal courts and state 
courts as well have increasingly adopted the practice of ignoring precedent and established law in 
Indian cases and making up new rules that apply only to tribes — thus denying Native tribes the 
“Equal Justice Under Law” promised on the front of the Supreme Court building. Congress, 
through appropriate enactments and resolutions, should help to ccaiccl those court-made stains 
on America's legal system and the eounlry’s honor. 

Chairman Akaka and members of litis Committee, tltaiik you again for holding this imich- 
needed oversight Itearing concerning tlic UN Declaration on the Riglits oFIndigciious Peoples. 

I am happy to answer any questions whenever the lime is appropriate. 
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Attachment; Native Land Law Project, Draft General Piinciplei of Law Relating to Native 
Lands and Natural Resources, written and edited by the Indian Law Rcaouroe 
Center and sponsored and published by the Indian Land Tenure Foundation 
(February 20 JO) 


Draft General Principles of Law Relating to Native Lands and Nataral Resources' 
With a Non-Technical Version 


1. The legal rights of Indian or Alaska Native nations to the lands and resources they own by 
reason of aboriginal ownership, use and occupancy are the fit] I rights of ownership, 
management, control, and disposition rccogjiized in law without any diminislimcut or 
discrimitiation based on titc abori^nal origin of these rights. 

Nadvc nationh^ huve comphta invncn-hip of t/ierV aborlgincil iands - not some timited or 
partial right. 

2. The doctiiue ordiscoveiy gave the "disc □veiing” natieu particular rights under inlemalional 
law as against other European or colonizing nations, namely the exclusive right to acquire 
land and resources ftom the Native or mdigenous nations. The''dootrine of discovery” gave 
the "discovering” nation no legal right as against the Native nations or peoples. 

‘^Discovery*’ did not give the discoverijig country any ownei^hip of A'orfve lands. It only 
gave the discovering catintt^' the exclusive r(ght to buy the land from Ike Native owners 

3. Legal doctrines such as terra nutlhis, the doctrine of discovery, and otiicr such doctrines are 
inconsistent with the United States Constitudaiito the extent that they are mistakenly applied 
to diminish or impair the rights that Indian and Alaska Native nations hold witli respect to 
their lands and resources. 

Legal rules that deny, lake atvay, or /etliice Votive ownership of their lands and resources 
are invalid, because they violate the United Stales Conslilulion. 


‘For additional infomindon or to request a copy of the complete study, Dttft General 
Principles of Law Relating to Native Lands and Natural Resources, including extensive 
Commentaries on each of the Frinciplcs, please contact the Indian Law Resource Center, 602 
North Ewing Street, Helena, MT 59601 , by email at mt@indlanlaw.org. 
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4. Tbu ownership of land and natural resources, including rights of use and occupancy, of 
hidian and Alaska Native nations and individuals, including interests in lands and resources 
licld by ab original title, is onli lied to the same constitutional proteclionsaslheownership and 
other interests of otlicrs in their respective lands and resources, and in addition Indian and 
Alaska Native nations and individuals may have other rights and legal protections arising 
from tneatics, statutes, and other sources of law. 

Nulive la/idv of all Idnds are protected against taking and other harm by the government - 
just the same as all property is protected. And, in addition, some Native land is protected 
by other legal rules that have been created by specific treaties, acts of Congress, or common 
law. in other words, Native lands and resources have at least as much legal protection 
against taking or other harm as other lands, and sometimes will have additional legal 
protections as well. 

5. Congress, by reason of the Fifth Amendment to the Constitution, may not take the property 
of Indian or Alaska Native nations and individuals, mcluding aboriginal property, except for 
apiiblicpuipose,wilhdue process of la w, and fai r market c o mpen s ation with interes t. 

Congress cannot take any Native lands or resources, including aboriginal title lands, unless 
it is done with fair compensation, for a public putpose, and in accordance with law. 

6. The United Shitcs has trust title to land owned or beneficially owned by a Native nation or 
individual only if the United Slates has acquired that title through a valid legal process, such 
as a treaty, agreement, or statute, and only if that trust title had or has the consent of all the 
Native nations or individuals ooncemed. 

The United States holds trust title to Native land aiui reso urces only where th e United Stales 
has gotten that trust title through some genuine legal process and only where the jVnfiVi’ 
owner consents to the United States holdingtnat title. In Df/icrivor'r/f, trust lands exist only 
where the United States has become trustee in a lawful way and on ly where the Na live nation 
agrees to this. 

7. The federal govarnmonl has no power as a putative or supposed itusleoto control or dispose 
of lands owned by an Indian or Alaska Native nation or individual unless the United States 
acts with the express, froo, prior, and irtforracd consent of the Indian or Alaska Native nation 
or individual conccmcd. 

Unless the United States has genuine trust title, the federal government has no authority as 
''trustee" to sell, lease, or do anything with Native lands without the consent and 
authorisation of the Native owner. 

8. Where the United States holds property in trust for an Indian or Alaska Native nation or 
individual, or where the United Slates has, by reason of events or circumstances ofwhatovor 
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naluro, assumed control or possession of lands or resources bcloneing to or beneficially 
owned by an Indian or Alaska Native nation, or individual, the United States has all the 
responsibilities of a intsvcc as prescribed by law generally applicable to trustees or 
constructive trustees; including but not liniiled to the obligation, to conserve ihetnist assets, 
to manage the assets for the beneflt of the bene^ciary, the obligation to account to the 
beneficiary, the obligation to avoid every conflict of interest, and the obligation to end the 
trusteeship and return the trust asset to the beneficiary when so required by the beneficiary. 

Where the United Slates holds land or other property fii trust for a Native nation, no matter 
how that came about, the United Slates has all the responsibilities and dullex of a trustee 
tltat are required by law generally, \vithout exceptions or limitatiotis that reduce the 
government's responsibilities or duties. 

9. A treaty with an Indian nation is a treaty within tlic meaning of tiic United States 
Constitution, the violation of which gives rise to liability and the ri^t to redress. 

The United Slates cannot freely vfo/«te treaties without providingfuil redress for the Indian 
parlies, including compensation, restitution, or other appropriate, just remedy. 

10. Congress has only such powers in the field of Indian affairs ~ particularly with respect to 
Indian and Alaska Native lands and resources - as arc conferred by the United Stales 
Constitution. The Constitution does not accord Congress "plenary power”- in the sense of 
additi on al or unlimited powen-ovcrihdianand Alaska Native nations and thrar property. 

T^e United States Congress does not have "plenary" or unlimited jxrwer to enact laws 
dealing with Native nations and their property. Instead, Congress has only those pmvers 
that are .slated in the Coruritiirio/i, and tho.se powers must be used within the limits set out 
in the Constitution — especially those in the Bill of Rights. 

1 1 . Indian and AlaskaNative nations have the inherent right to form, maintain, and change their 
own governments and to create, maintain, and alter tlreir otwn laws and legal institutions for 
the purpose, among others, of governing their own affairs and particularly for controlling, 
using, and managing their own lands and resources. 

Native nations have the inherent or sovereign power to create their own governments and 
laws for all purposes, including for the purpose of using and controlling their lands and 
resources. 

12. Native governments have the right to freely use, exploit, manage, and regulate lands and 
resources owned or beneficially owned by the nation, and they have govenunontal authority 
over allotted lands owned by Indian orNative persons within the reservation or subject to the 
jurisdiction of tlie Native government. 
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Native nations /lave the right to vse, control, and benefit from their lands and resources 
without interference by the federal govemment that is not authorized by the Constitution or 
by the Native government iiseif. 

13. Congress has no power umJec ihe Conslilulion or otherwise, with respect to any Indian or 
Alaska Nativenation, to terminate its legal existence onto temtinate itslegal rights and status 
as a nation without the &ce, prior, and hifonned consent of that nation. 

Congress cannot terminate any ATnfi'v^ nation, 

14. Land and otherpropertyownedhyaiilndianorAlaska Native nation in its sovereign capacity 
as a government is not taxable by any state or local government, wiioliicr or not that land is 
held in trust, in fee, or in any other form of tenure. 

Native lands and resources cannot be taxed by any govemment, no matter whether the land 
Is held In trust or otherwise. 

1 3. Hie United States is htruitd by intcinirtioiial law to respect the human rights and otheriights 

of Indians and Alaska Natives both os individuals and peoples. 

The United Stales must respect and abide by international law, especially international 
human rights law concerning indigenous peoples, 

16. The United States must provide prompt and effective judicial remedies for the violation of 
the rights afhidian and Alaska Native nations and individuals in telacion to their lands and 
resources. Such remedies must be non- discriminatory and otherwise consistent with the 
United Stales Constitution, applicable treaties, and generally accepted principles of fairness 
and due process of law. 

The Un ited States must make it pos.sihlefor Native nations and individuals to go to court and 
get relitf, or some kind of corrective action or compensation, whenever they suffer harm 
concerning their lands and resources or any other violation of their rights. These court 
remedies must be fair and effective. 

1 7, The United States has a legal obligation to prevent abuses, &aud, and other wrongs against 
Indian and Alaska Native nations and individuals in relation to their lands and resources 
through the enactment and enforcement of reasonable legislation. This obligation of the 
federal government must be discharged in conformity with applicable treaties, the United 
Stales Constitution, inlemalional human rights principles, and llicsc General Principles. 

The United Slates has the duty to protect Native lands and resources by preventing abuses, 
fraud, and other wrongs against Indian and Alaska Native nations and individuats. 

** The Native Land Law Project-Draft General Principles of Law Relating to Native 
Lands and Natural Resources (Lawyers Edition) has been retained in Committee 
files.** 

The Chairman. Thank you so much for your statement. Person- 
ally, I really appreciate it. 

Now we will hear from James Anaya. Will you please proceed 
with your statement? 

STATEMENT OF JAMES ANAYA, PROFESSOR, UNIVERSITY OF 
ARIZONA JAMES E. ROGERS COLLEGE OF LAW; SPECIAL 
RAPPORTEUR ON THE RIGHTS OF INDIGENOUS PEOPLES, 
UNITED NATIONS HUMAN RIGHTS COUNCIL 

Mr. Anaya. Thank you, Mr. Chairman. As you mentioned, I live 
in Tucson, Arizona. I am a Professor at the TJniversity of Arizona 
College of Law in that city. 
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Earlier this year, I was reappointed by the United Nations 
Human Rights Council as its Special Rapporteur on the Rights of 
Indigenous Peoples. My mandate from the Council, whose member- 
ship includes the United States, is to address the human rights 
conditions of indigenous peoples worldwide through various means, 
including by promoting the Declaration on the Rights of Indigenous 
Peoples. 

I would like to begin my testimony by stressing that the Declara- 
tion is an expression of a global consensus about the rights of in- 
digenous people that has developed over decades upon a foundation 
of widely accepted international human rights principles. The Dec- 
laration makes clear that indigenous peoples are subjects of inter- 
national concern. That is something that was understood by the 
founders of this Country, and in the early Supreme Court jurispru- 
dence, but was lost to subsequent generations of political actors. 

The various provisions of the Declaration build upon core prin- 
ciples of self-determination and equality within a model of social 
cohesion that value diverse cultures and peoples. In fundamental 
respects, the Declaration is a remedial instrument aimed at ad- 
dressing patterns of social exclusion, discrimination, cultural suffo- 
cation and even physical extermination that indigenous peoples 
have experienced and endured in ways not felt by others. 

The Declaration itself calls upon States and the international 
community as a whole to take affirmative measures to bring the ac- 
tual conditions of indigenous peoples into conformity with the 
rights that are articulated in this instrument. The endorsement of 
the Declaration by the Obama Administration on behalf of the 
United States is a welcome signal to the world that the United 
States joins in both the global consensus about the rights of indige- 
nous peoples and in the concerted call for action to make those 
rights a reality. Although the Declaration is not itself a treaty, it 
is a strongly authoritative statement that builds upon the provi- 
sions of multilateral human rights treaties to which the United 
States is abound as a party within the broader obligation of the 
United States to advance human rights under the United Nations 
charter. 

The Declaration is meant to serve as a frame of reference for re- 
flecting upon the existing conditions of indigenous peoples, and the 
laws and policies that affect them, as well as a standard for devel- 
oping needed reforms and programmatic action, both within domes- 
tic settings and at the international level. Legislative bodies, such 
as this one, should look to the Declaration to help guide its prior- 
ities and action. I am hopeful that this hearing will be an impor- 
tant step toward that end. 

The Declaration has bearing as well for executive agencies whose 
actions and responsibilities touch upon the interests of Native 
Americans in a multitude of ways. I am encourage to hear that al- 
ready a number of executive agencies are learning about the Dec- 
laration and considering how to use it in decision-making. 

Additionally, the courts should take account of the Declaration in 
appropriate cases concerning indigenous peoples, just as Federal 
courts, including the Supreme Court, have referred to other inter- 
national sources to interpret statutes, constitutional norms and 
legal doctrines in a number of cases. 
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Finally, I would like to point out that the United States has an 
important role to play in promoting the Declaration, both at home 
and abroad, as you, Mr. Chairman, have noted. In addition to guid- 
ing action concerning Native nations within the United States, the 
Declaration should also help guide the Federal Government’s for- 
eign aid, which in many places across the globe touches upon the 
lives of indigenous peoples. And the Declaration should be an im- 
portant focal point of the United States’ cooperation to advance 
human rights in multi-lateral settings, including at the UN. 

In my role as United States Special Rapporteur on the Rights of 
Indigenous Peoples, I look forward to pursuing discussions with the 
United States Government and tribal leaders through appropriate 
channels and procedures, discussions on how the Declaration can 
help catalyze action to address the aspirations of indigenous peo- 
ples in this Country and to fulfill unfulfilled promises. 

I believe that the United States’ cooperation with the inter- 
national system in this and other ways will not only help to ad- 
vance the Declaration’s objectives in this Country but will also con- 
tribute to greater cooperation within the United Nations and 
worldwide to advance the rights of indigenous peoples in keeping 
with the Declaration. 

Mr. Chairman, the United States was a principal leader in the 
UN’s adoption in 1948 of the Universal Declaration of Human 
Rights and has since then been a leader in pursuing implementa- 
tion of that declaration. Mr. Chairman, the United States can and 
should now play that leadership role again. 

I thank you very much, Mr. Chairman, for your attention. 

[The prepared statement of Mr. Anaya follows:] 

Prepared Statement of James Anaya, Professor, University of Arizona James 

E. Rogers College of Law; Special Rapporteur on the Rights of 

Indigenous Peoples, United Nations Human Rights Council 

Mr. Chairman, Members of the Committee, my name is James Anaya. I am a pro- 
fessor at the University of Arizona James E. Rogers College of Law in Tucson. Ear- 
lier this year I was reappointed by the United Nations Human Rights Council as 
its Special Rapporteur on the Rights of Indigenous Peoples. My mandate from the 
Council, whose membership includes the United States, is to address the human 
rights conditions of indigenous peoples worldwide through various means, including 
by promoting the Declaration on the Rights of Indigenous Peoples. 

I would like to begin my testimony by stressing that the Declaration is an expres- 
sion of a global consensus about the rights of indigenous peoples that has developed 
over decades, upon a foundation of widely accepted international human rights prin- 
ciples. The Declaration makes clear that indigenous peoples are subjects of inter- 
national concern, something that was understood by the founders of this country 
and in early Supreme Court jurisprudence but was lost to subsequent generations 
of political actors. 

The various provisions of the Declaration build upon core principles of 
selfdetermination and equality, within a model of social cohesion that values diverse 
cultures and peoples. In fundamental respects the Declaration is a remedial instru- 
ment, aimed at addressing patterns of social exclusion, discrimination, cultural suf- 
focation, and even physical extermination that indigenous peoples have experienced 
in ways not felt by others. The Declaration itself calls upon States and the inter- 
national community as a whole to take affirmative measures to bring the actual con- 
ditions of indigenous peoples into conformity with the rights that are articulated in 
this instrument. 

The endorsement of the Declaration by the Obama administration on behalf of the 
United States is a welcomed signal to the world that the United States joins in both 
the global consensus about the rights of indigenous peoples and in the concerted call 
for action to make those rights a reality. Although the Declaration is not itself a 
treaty, it is a strongly authoritative statement that builds upon the provisions of 
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multilateral human rights treaties to which the United States is bound as a party, 
within the broader obligation of the United States to advance human rights under 
the United Nations Charter. 

The Declaration is meant to serve as a frame of reference for reflecting upon the 
existing conditions of indigenous peoples and the laws and policies that affect them, 
as well as a standard for developing needed reforms and programmatic action both 
within domestic settings and at the international level. Legislative bodies, such as 
this one, should look to the Declaration to help guide its priorities and action, and 
I’m hopeful this hearing will be an important step toward that end. The Declaration 
has bearing as well for executive agencies whose actions and responsibilities touch 
upon the interests of Native Americans. I am encouraged to hear that, already, a 
number of executive agencies are learning about the Declaration and considering 
how to use it in decisionmaking. Additionally, the courts should take account of the 
Declaration in appropriate cases concerning indigenous peoples, just as federal 
courts, including the Supreme Court, have referred to other international sources 
to interpret statutes, constitutional norms, and legal doctrines in a number of cases. 

Finally, I would like to point out that the United States has important role to play 
in promoting the Declaration both at home and abroad. In addition to guiding action 
concerning Native Nations within the United States, it should also help guide the 
federal government’s foreign aid, which in many places across the globe touches 
upon the lives of indigenous peoples. 

And the Declaration should be an important focal point of the United States’ co- 
operation to advance human rights in multilateral settings. In my role as United 
Nations Special Rapporteur on the Rights of Indigenous Peoples, I look forward to 
pursuing discussions with the United States Government and tribal leaders through 
appropriate channels on how the Declaration can help catalyze action to address the 
aspirations of indigenous peoples in the country and to fulfill unfulfilled promises. 
I believe that the United States’ cooperation with the international system in this 
and other ways will not only help to advance the Declaration’s objectives in this 
country, but will also contribute to greater cooperation within the United Nations 
and worldwide to advance the rights of indigenous peoples in keeping with the Dec- 
laration. 

The United States was a principal leader in the UN’s adoption in 1948 of the Uni- 
versal Declaration of Human Rights and has since been a leader in pursuing imple- 
mentation of that Declaration. The United States can and should now play that 
leadership role again. 

Thank you Mr. Chairman, and Members of the Committee, for your kind atten- 
tion. 

The Chairman. Thank you very much, Mr. Anaya, for your state- 
ment. 

And now Professor Robertson, will you please proceed with your 
statement? 

STATEMENT OF LINDSAY G. ROBERTSON, JUDGE HASKELL A. 

HOLLOMAN PROFESSOR OF LAW; FACULTY DIRECTOR, 

CENTER FOR THE STUDY OF AMERICAN INDIAN LAW AND 

POLICY, UNIVERSITY OF OKLAHOMA COLLEGE OF LAW 

Mr. Robertson. Thank you, Mr. Chairman. It is an honor to 
have been invited to participate in this. 

As you mentioned earlier, I am a professor of law at the Univer- 
sity of Oklahoma. I am also an historian, and I have to apologize, 
because I find it difficult to think or speak about events of this 
magnitude without drifting into contextualizing them. 

I think it is important to appreciate, building on what my friend 
Mr. Coulter said earlier, and Mr. Anaya a moment ago, that there 
is some history to this, the preparation of this document. It actu- 
ally even goes back even further than the mid-1970s in a sense. 
This international expression resolves questions first raised at 
least in this hemisphere when the Spanish arrived in the late 15th 
century. So this has been 500 years plus in coming, at least for this 
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life-long resident of the western hemisphere, and I think that is 
worth reflecting upon. 

The other element of the construction of the Declaration I think 
is important, that hasn’t heen mentioned, is the extent to which in- 
digenous peoples themselves were invited to participate and did 
participate in the formulation of the document, which is evidenced 
by the strong support that one sees in Indian Country in the U.S. 
and in indigenous communities around the world for the document. 
It really is an historic opportunity here to bring two large group 
together, the descendants of European colonizers and the indige- 
nous peoples in the various countries of the world, and come up 
with a new regime that works better and in a fairer manner for 
everyone. I applaud the Committee for launching this exercise in 
the United States, and building on the initiatives that the Obama 
Administration has already started. 

I also thought it important to say a word about the Declaration 
in international context. This is also something that Mr. Anaya 
mentioned, and I am glad that he did. This is a global document, 
it is a comprehensive document. It is a global document as well. In 
my capacity as a law professor, I have had the opportunity since 
the Declaration has been passed to travel to different parts of the 
world as a private sector person, but invited to come in and consult 
in various countries on how to comply with its provisions. 

And one sees a range of experiences. One country, for instance, 
has simply adopted the whole thing as a statute. That is one ex- 
treme. 

At the other end, I might mention Japan, to which I traveled last 
fall at the invitation of a committee organized to put together their 
first statement of indigenous policy, relating to language and cul- 
ture rights of the Ainu people on the northern island of Hokkaido. 
It is extraordinary to witness the birth of something like that, and 
to follow up on one of your comments a few moments ago, Mr. 
Chairman, in that sense I did acquire a perception that in certain 
ways, the United States could well act as a global leader, at least 
for some countries. It is not that we have done everything right, 
far from it. We have done a lot of things wrong . 

But the point is, we have done some things right, and we have 
done a lot of things. And that may be the most important lesson 
for this historian of all. We have over 200 years of experience of 
wrestling with the legal nature of this interaction between colo- 
nizers and indigenous peoples, experiments with all sorts of pro- 
grams that other states in the world might be considering. 

I think it is important that the United States share its experi- 
ence to the extent that that information is requested at the same 
time that we are analyzing it ourselves. We started a year and a 
half ago a clinic at the University of Oklahoma Law School focused 
on indigenous rights worldwide. We have sent teams of students 
out now to half a dozen countries with indigenous populations who 
have been largely voiceless. They are smaller countries, without the 
caliber of representation the tribes have had in the United States 
in recent years. 

And we have discovered the same sorts of issues in those coun- 
tries. We do this to support the Universal Periodic Review process 
at the UN Human Rights Council. But as I said, we have discov- 
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ered that there, too, the Declaration is a living document, but it is 
in some ways even more important, because their rights are well 
behind what they are in other parts of the world, to a certain ex- 
tent including the United States. 

Now a word on current efforts and future efforts. I appreciated 
Del Laverdure’s comments, which were similar to those of Kim 
Teehee at the Permanent Forum in May, emphasizing, among oth- 
ers, the current Administration’s efforts to help indigenous peoples 
in the United States in the areas of education, health, safety, infra- 
structure and jobs. 

I would only add a few other things that might be thought about, 
and these are broad things. One has to do with process, and the 
other has to do with what I would call reconsideration of fun- 
damentals. On process, I think one of the best things that came out 
of the Declaration and out of the current Administration’s aggres- 
sive engagement with these issues is an emphasis on consultation 
with indigenous peoples themselves. I think that that ought to be 
continued, I think it ought to be expanded. I would like to see it 
happen more at the State level than it has been in many States. 
I think that is of crucial importance. The inclusion in the process 
results in a feeling of respect, which is understandable. Anyone 
would feel it. Also an opportunity to shape policy and to buy into 
the result. I think that has policy advantages that are maybe 
broader than may have been appreciated. 

Reconsideration of fundamentals I raise to echo and build on a 
bit on something that Mr. Coulter said. Three areas occur to me 
which are raised in the Declaration which do invite us to rethink 
things that were done a long time ago, and maybe not done well. 
One of those has to do with the nature of land rights and the dis- 
tinction that Mr. Coulter alluded to indirectly between different 
types of Indian land holdings. Aboriginal lands, executive order 
lands and treaty lands, are treated very differently for constitu- 
tional purposes. It is not entirely clear why. That is something that 
the Declaration invites us to reconsider. 

Second, cultural and religious sites, which are an important part 
of the Declaration and something that we haven’t entirely solved 
here is a problem. I think that is worth spending a little bit of 
brainpower, time and energy on. 

Lastly and maybe most importantly, self-governance. The self- 
governance stem works here, but it is extremely complicated, and 
I think a Federal initiative to help simplify self-governance, I don’t 
advocate any particular position, but when you have a regime that 
is constructed by a patchwork of statute, treaty and lately, pri- 
marily Supreme Court decisions, at least in the civil jurisdiction 
area, it is confusing, it is unpredictable, it is hard to manage on 
the ground. 

And I think it is inconsistent with the goals of the Declaration 
of the Rights of Indigenous Peoples, which I read to be that the 
tribes, indigenous groups, be able to govern themselves and under- 
stand how that is supposed to operate and/or facilitate effective 
self-governance. That also I think relates to the comment that Sen- 
ator Franken made about impediments to economic development, 
which I think simplification of self-governance rules would facili- 
tate. 
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My time is more than up. I thank you again very much for the 
opportunity to appear here. As my colleagues, I welcome any ques- 
tions. 

[The prepared statement of Mr. Robertson follows:] 

Prepared Statement of Lindsay G. Robertson, Judge Haskell A. Holloman 

Professor of Law; Faculty Director, Center for the Study of American 

Indian Law and Policy, University of Oklahoma College of Law 

Good afternoon. Chairman Akaka and Members of the Committee, and thank you. 
It is an honor to have been invited to participate in this hearing. 

My name is Lindsay Robertson and I am the Judge Haskell A. Holloman Pro- 
fessor of Law and Faculty Director of the Center for the Study of American Indian 
Law and Policy at the University of Oklahoma College of Law. From 2006 to 2008, 
I served as Private Sector Advisor to the United States delegation to the Working 
Group Sessions on the Draft U.N. Declaration on the Rights of Indigenous Peoples. 

In addition to being a professor of law, I am a historian, and I find it difficult 
to think or speak about events of this magnitude without contextualizing them. I 
think it is important to appreciate that there is a history to the preparation of this 
document, which actually goes back further than the mid-1970s. This international 
expression resolves questions first raised in this hemisphere when the Spanish ar- 
rived in the late 15th century. The Declaration has been 500 years plus in coming, 
at least for us residents of the western hemisphere, and this is worth reflecting 
upon. Another important aspect of the construction of the Declaration is the extent 
to which indigenous peoples themselves were invited to participate and did partici- 
pate in the formulation of the document, which is evidenced by the strong support 
for the document that one sees in Indian country in the United States and indige- 
nous communities around the world. 

The drafting of the Declaration was historic, as two groups, the descendants of 
colonizers and indigenous peoples in the various countries of the world, came to- 
gether and designed a new regime that works better and in a fairer manner for ev- 
eryone, and I applaud the Committee for launching this exercise in the United 
States, building on the initiatives that the Obama administration has already start- 
ed. 

I also thought it important to say a word about the Declaration in international 
context. This is a comprehensive document, and it is a global document. In my ca- 
pacity as a law professor, I have had the opportunity since the Declaration was 
adopted to travel to different parts of the world and consult in various countries on 
how to comply with its provisions. One finds a range of experiences. Bolivia, for in- 
stance, has simply adopted the Declaration as a statute. I might also mention 
Japan, to which I travelled last fall at the invitation of a committee organized to 
put together Japan’s first statement of indigenous policy, which focuses on language 
and cultural rights of the Ainu people on the northern island of Hokkaido. It was 
extraordinary to witness the birth of a new legal relationship, and the experience 
helped me appreciate the ways in which the United States could act as a global 
leader on these issues, at least for some countries. It is not that we have done every- 
thing right, far from it. We have done a lot of things wrong. But we have done some 
things right, and we have done a lot of things. We have over 200 years’ experience 
wrestling with the nature of the legal relationship between colonizers and indige- 
nous peoples, and we have experimented with all sorts of programs that other states 
in the world might be considering. It is important that the United States share its 
experience, to the extent that information is requested, even as we are assessing 
it ourselves. A year and a half ago, we started at the University of Oklahoma Col- 
lege of Law a clinic focusing on indigenous rights worldwide, which submits reports 
in support of the Universal Periodic Review process at the UN Human Rights Coun- 
cil. We have sent teams of students out to half a dozen countries with indigenous 
populations that have been largely voiceless, and we have seen first hand the extent 
to which for indigenous peoples in those countries the Declaration is a living docu- 
ment, in some ways perhaps even more so than for indigenous peoples in other parts 
of the world whose rights are relatively more secure. We all have much to learn 
from one another. 

Finally, I would like to share some thoughts on current and future efforts. I ap- 
preciate the Obama Administration’s efforts to assist indigenous peoples in the 
United States in the areas of education, health, safety, infrastructure, and jobs. The 
Declaration provides an opportunity for additional efforts, and I would encourage fo- 
cusing on process and a reconsideration of fundamentals. 
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On process, I think one of the best things that came out of the Declaration and 
out of the Administration’s aggressive engagement with these issues has been an 
emphasis on consultation with indigenous peoples themselves. That ought to be con- 
tinued — and expanded. I would like to see more consultation at the state level than 
currently occurs in many states. Inclusion of indigenous peoples in the process evi- 
dences respect, provides an opportunity for indigenous peoples to shape policy, and 
makes it likelier that indigenous peoples will support the result. 

On reconsideration of fundamentals, first, we might look again at the nature of 
land rights and the distinction between different types of Indian land holdings. Ab- 
original lands, executive order lands, and treaty lands are treated very differently 
for constitutional purposes. It is not entirely clear why. We might also look at pro- 
tection and access issues relating to cultural and religious sites, which continue to 
be contentious. Lastly, and maybe most importantly, we might simplify self-govern- 
ance. The self-governance system works here, but it is extremely complicated, built 
on jurisdictional rules derived from a patchwork of statutes, treaties, and Supreme 
Court decisions. It is confusing, limiting, unpredictable, and hard to manage on the 
ground. Simplification of the self-governance system would bring us closer to real- 
izing the goals of the Declaration. 

Thank you. 

The Chairman. Thank you. Thank you very much for your testi- 
mony, Professor Robertson. 

Our next witness is Mr. Red Corn. But before we hear him, I 
would like to show a short video entitled Geronimo, Ekia. It will 
be on the screens, which is an example of reclaiming our icons and 
telling our own stories as Native peoples. 

[Video shown.] 

[Applause.] 

The Chairman. That was moving. Thank you very much, Mr. 
Red Corn. That was a moving presentation. 

I just want to recall between Senator Udall and me, that he 
chaired a hearing for me of this Committee on stereotypes. And of 
course, it pertains to this, what we are doing now. And it was un- 
fortunate at that time that Geronimo was up in the news. But 
thank you again, Mr. Red Corn. I thought we would show it before 
I called you to make our statement. Will you please proceed? 

STATEMENT OF THOMAS RYAN RED CORN, FILMMAKER; 

MEMBER, 1491 

Mr. Red Corn. [Greeting in native tongue.] 

I would like to acknowledge you, Mr. Chairman. Thanks for hav- 
ing me here. I acknowledge Mr. Udall. My brother was a Udall 
scholar, got his bachelor’s in civil engineering at the University of 
Kansas off that scholarship. I appreciate that. I follow Mr. Franken 
on Twitter, so I will catch up with him later. 

[Laughter.] 

Mr. Red Corn. I come here from the Wa.xa.k’o.lin district, actu- 
ally outside of Pawhuska, Oklahoma. I would also like to acknowl- 
edge some of the people here in the panel, who have been working 
on this thing longer than I have been alive. I probably have no 
business being up here, because I don’t represent anybody. I am 
not an elected official, I don’t have a masters degree or a doctorate 
or anything like that, simply live in the exact spot where the road 
hits the pavement, as it were. 

So I am kind of here, like I said, representing nobody. But I 
would like to talk about the Declaration. And I would also, I don’t 
really want to spend too much time talking about the past. Obvi- 
ously being as young as I am, I know what happened. But I am 
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really more concerned about the future. And I am concerned about 
the future of my young family, concerned about the future of my 
community. 

A lot of that has to do where law intersects with actually, where 
it intersects with people. The first place is that it intersects in ju- 
risdiction. I live on trust land in a community that sits under Fed- 
eral jurisdiction. I have neighbors that deal drugs, and they have 
been raided over and over and over and over, and I can’t say that 
enough, how many times they have been picked up and raided by 
Federal agents. But no prosecution takes place. I see this as prob- 
lematic. I see this as problematic if we can’t police our own commu- 
nities and we can’t provide for the safety of our own citizens. And 
if the Federal Government isn’t going to do that. I’d like to really 
see that power transferred over to tribes. 

At the time the Major Crimes Act was passed, perhaps the tribes 
were not infrastructurally viable to handle those situations. But I 
think that mode of thinking is probably outdated at this point. 

I would like to see these powers are given to cities and States. 
The Federal Government doesn’t manage drug cases on that level. 
And if the State of Oklahoma is not going to do it either, I think 
it is just another reason for tribes to be able to manage that. 

The next thing I want to talk about is, drugs aren’t the only 
issue in our community. I think nationally, the statistics say that 
one in three Native American women will be sexually assaulted or 
raped in their lifetime. These cases as well also fail to get pros- 
ecuted. I have a one year old daughter, she just turned one last 
week. I don’t want to see her grow up in that situation. It is dis- 
turbing to me. 

I don’t think any woman, any Native woman on a reservation 
should have to be subjected to grow up in that type of situation. 
Those people are our mothers, they are our aunties, they are our 
relatives, they are a lot of things. 

The next thing I would like to talk about, I was born in an In- 
dian hospital in 1979 to a white mother and an Osage father. Dur- 
ing the time that my mother was there, she was pressured for ster- 
ilization the entire time, until she was transferred out to another 
hospital where she could recover. I have friends that are my age 
that have given birth recently that are also still being pressured 
for sterilization. 

Lastly, where these two things intersect is that right now, as 
some of these gentlemen have mentioned, we have a case before 
the Supreme Court. It is pretty much a case, I would as, from my 
inexpert opinion, of legal amnesia. They are saying that we are not 
a reservation. Basically they are saying we can be a reservation 
when we have gaming compacts, we can be a reservation when we 
have tobacco compacts, we can be a reservation when they want oil 
and natural gas resources. 

And we say that, well, if we have our own jurisdiction and if we 
are a reservation, we should not be paying State income tax when 
we don’t live on State jurisdiction and we do not work on State ju- 
risdiction. If the State has jurisdiction over us, then where are they 
when the drug dealers are in my neighborhood? Where are they 
when rapes are going unprosecuted? 
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So these things, they coincide, they all touch each other. I want 
to live in a time when human rights is not seen as a radical idea. 
I believe these are not extra right, but these are human rights, 
these are basic human rights that other people are afforded in the 
Country. I believe that is why this resolution passed on an inter- 
national scale, and that is why I am here today, to set a series of 
events that took place to put me here to ask you for these things. 

So in that respect, I would just like to say that much. I.e 
ka.she.na ko.ko.na. 

[The prepared statement of Mr. Red Corn follows:] 

Prepared Statement of Thomas Ryan Red Coen, Filmmaker; Member, 1491 

Hawe, Thatsi.e. Wazhazhe zhazhe wita Wakontia. I.e to.e ekipshe konbra. 

I came here from the Wa.xa.k’o.lin district 

I’d like to acknowledge the Senators and staffers. And I’d like to acknowledge all 
the nobodies watching on C-SPAN the echo as well as the Daily Show Intern watch- 
ing this. Aye! 

I’m not an elected official. I’m not an expert. I’m not any kind of anybody. I come 
to you today representing nobody. I come to you representing all of the nobodies. 
I’m here to talk to you about the passage of the UN Delcaration on the Rights of 
Indigenous Peoples. 

I did not come here to talk about the past. I came here to talk about the future. 
The future of all nobodies. 

Where my home sits, in the Wa.xa.k’o.lin district outside the town of Pawhuska, 
Oklahoma, I live under a different set of rules than most Americans. Where I live 
there are people who sell drugs whose homes have been raided by federal drug 
agents over and over again and nothing ever happens, because no one is ever pros- 
ecuted. The power to enforce the law resides with the federal government and not 
the tribal government. And the federal government has little interest in rooting out 
this type of behavior in my neighborhood. If this Declaration is adopted, I want ju- 
risdiction for my community over these affairs. Localized control has always proven 
to be more effective than Federal control over these matters. These powers are given 
to states and cities. They can be given to Tribes as well. Because, if the federal gov- 
ernment will not address this situation, then give us the power to do it ourselves. 

Drugs arn’t the only problems running rampant in my community, and the count- 
less other reservation communities like it, because of the lack of true sovereignty, 
1 in 3 Native American women will be raped or sexually assaulted in her lifetime. 
As appalling as that statistic is, the women in my life, real women, stats, have re- 
layed their words to me. This breaks my heart and is not acceptable.These are my 
relatives. My cousins. My friends. My people. I have a daughter who just turned 
1-year old. I would very much like to see this power to protect her shifted to tribes 
in her lifetime. In the hopes that not one more Native woman, not one more daugh- 
ter, auntie, or sister, has to grow up under these circumstances. This institution has 
that power to transfer the protection of our women to us. The Declaration and the 
Executive branch recognize that when tribes have this power, that we thrive instead 
of falter. There is a 40-year track record of the benefits of this power shift towards 
tribal sovereignty and self-determination to back that claim up. 

In 1979 I was born c-section in Hastings Indian hospital in Tahlequah Oklahoma, 
to a white mother and an Osage father. My white mother contracted an infection 
from that surgery. And while she sat there in the hospital, the staff repeatedly pres- 
sured her for consent to sterilize her. My grandmother had her transferred to Tulsa 
where she fully recovered eventually giving birth to three more boys. One has a 
master’s degree in education and is a teacher. One is a civil engineer and the other 
one has a master’s in architecture. My brothers are doing great things with their 
lives, and I’m proud of them. But my mother was nearly sterilized, and she was one 
of the lucky ones. Many other women were pressured and relented or were never 
even asked. I would like to tell you that this practice died with the 1970s but the 
Native women of my life today tell me that they are still being pressured in the 
same manner. 

As I speak right now, my Osage people have a case that waits to be heard by 
the Supreme Court. The case effects our full reservation status. The Attorney Gen- 
eral last week made a recommendation for it to be thrown out. It is our last ditch 
effort to have a legally fully recognized home. Lawyers play semantics with words 
over demographics and not actual written law, instead of letting us call it what it 
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is. Judicial erosion of our home. Our land. The land of those that came before us 
and hopefully those that will come after us. No treaties were signed. No new laws 
were passed. But the legal definition and premise that everyone had been func- 
tioning off of for the past 100 years now hangs in the balance. We are a reservation 
when the state wants money to build roads. We are a reservation when the state 
wants our gaming and tobacco compact money. We are a reservation when the state 
wants our Oil and Natural Gas resources. We are a reservation when we pay a 
gross production teix on those resources. Every land deed within our boundaries 
states that we are a reservation. We are a reservation for the tourists who pass 
signs, paid for by the state of Oklahoma that say YOU ARE NOW ENTERING THE 
OSAGE INDIAN RESERVATION. But the courts say we are not a reservation when 
we say we should not be paying state income tax when we do not live or work on 
land under the jurisdiction of the state of Oklahoma. If we are under Oklahoma ju- 
risdiction then where are they when drug dealers are selling methanphetamines? 
Where are they when the women are being raped? Where are they when our homes 
are falling in? Give us the power to raise our own taxes to provide for our own infra- 
structure. Give us the power to prosecute outsiders, native or non-native, that break 
the law on our lands. This is not an “extra” right. This is a human right. Rights 
this country was founded on. 

I want to live to see a day when the idea of human rights is not seen as radical. 
I am asking for the right not to be legally erased. I am asking for the right to be 
able to put my daughter’s Indian name on her birth certificate in our own alphabet. 
I am asking for the right to attend a university where there are more live indians 
on campus than dead ones. The right for the Iroquois Nationals Lacrosse team’s 
passports to be recognized so they can attend the World Championships for the 
sport that they invented. The right for the Prairie Band Potawatomi to put a tax 
on their tribal gas station to pay for roads and bridges on their reservation. I am 
asking for the right of self-governance. The right for Tribal police departments not 
to be expected to permanently sustain themselves on grants and the federal funding 
whims of someone in Washington DC, someone who will never visit my reservation 
or see my face. I want Indian lands to be the last to be flooded for dam construction 
along the Missouri river, and not the first. I don’t want consultation. I want the 
right to say NO. I want the United States to be a leader on Indigenous rights so 
that they do not have to suffer the international embaressment of being one of the 
last countries to sign on. 

And I do not want lip service. I want to be looked in the eye. I want you to shake 
my hand and tell me that you’re on board to change the future of Indian Country. 
That you will adopt this declaration and make it binding. That you will give it teeth. 
That it will be the law of the land. 

I was born Indian and I will die Indian but today, my nation is at war by way 
of judicial amnesia. This supreme court case is a classic example of the corrosive 
efforts enacted by the US federal goverment to assimilate us, the indigenous people 
of this land, and in order to ultimately be rid of us. So our land, our people, our 
way of thinking can be absorbed and conveniently forgotten. And the thing is, legis- 
lation containing words from this declaration can stop a 500 year long quest to wipe 
indigenous people from the maps of this hemisphere. It will allow us, all of us, to 
develop ourselves economically and to provide for our citizens so that the federal 
government does not have to. In 2004, Republican Congressman Lucas from Okla- 
homa provided historic legislation that kept Osages from being abolished as a legal 
entity and allowed us, for the first time in our history, to function as a democracy. 
With that legislation we have made great strides. We have made health care and 
housing improvements as well as bolstered our scholarship opportunities for our 
youth. But the legislation stopped short of shoring up our reservation status which 
is what we are now fighting. 

That fight extending to Oklahoma passing state question 755, currently in litiga- 
tion and billed as the ban of Sharia Law; it also banned recognition of tribal law. 
My marriage certificate was issued by a tribal court of the Pawnee Nation. Under 
such laws even my marriage is considered not valid. 

This Geronimo code name is just another way for the United States to paint Na- 
tives as enemies of the state. That has to change if we are not only to survive but 
thrive as respective nations. I am just one person. From one tribe. The issues I have 
raised here are not new and not relegated to my people alone. Many others struggle 
under the same set of laws. All that can change with this declaration. It can turn 
all those nobodies into somebodies. 

I.e ka.she.na ko.ko.na 
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The Chairman. Thank you so much for being here, Mr. Red 
Corn. Thank you so much for your candid presentation here and 
your statement. 

We will have more than one round, Senator Udall. I will lead off 
with some questions and I will have you do the same as well. 

Mr. Coulter, thank you so much again for being here. Much of 
your testimony suggests the need for a, maybe this is an under- 
statement, a fairly comprehensive review, and in cases revision of 
current Federal Indian law in order to be consistent with the U.S. 
Constitution and international standards. In my opening state- 
ment, I said we want to begin to look at setting these standards, 
such as the Declaration. 

Are there specific articles in the Declaration or specific areas of 
existing Federal law you prioritize for early review by this Com- 
mittee and the Administration? 

Mr. Coulter. Well, sure. I can point out some of them. Just to 
be clear, the United States does a lot in its law and its policies that 
is pretty good. It is certainly ahead of many other countries in cer- 
tain respects. 

But what I point out are fundamental problems that need to be 
corrected. It is not meant to say that everything the United States 
does is horrible, I don’t believe that. The first article that I would 
particularly call attention to is Article 2 that says that indigenous 
peoples are entitled to be free from discrimination in the exercise 
of their rights. That is, if I can say so, perhaps the fundamental 
problem. Indian and other native peoples subject to U.S. jurisdic- 
tion are treated badly in a way that is not in keeping with our 
American values. It is not in keeping with our Constitution. It is 
a case of being denied equality before the law. 

That fundamentally needs to be reviewed. That would sweep in 
this problem about treating tribal property as if it is not really 
property, treating money that belongs to tribes as if it doesn’t real- 
ly belong to them, treating other forms of property and other sup- 
posed legal rights of tribes as if they are not really protected by the 
law and that they can just be dealt with willy nilly without regard 
for the Bill of Rights when the Federal Government chooses to do 
so. 

That is all discriminatory. Other groups don’t seem to suffer from 
that. 

I do call attention to the position of people who live in the terri- 
tories of the United States that are also denied many constitutional 
rights. So that is a big one. 

Article 26 on land and resource rights is another important one, 
because there. United States law explicitly and expressly denies In- 
dian and Alaska Native tribes the kinds of property rights that ev- 
eryone else, including corporations and businesses and churches 
and canasta clubs have. They all have property rights that are pro- 
tected by the Constitution. But not indigenous nations. There is no 
justification for that. It can’t possibly be justified. It is un-Amer- 
ican, if I can say so. 

So those are two big ones. Now, we could keep going, I suppose. 
But if we could deal with those, it would be awfully important and 
I think it would move us forward. 
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The Chairman. Thank you for your response. Professor Robert- 
son, having served as private sector advisor to the U.S. Delegation 
to the UN Declaration negotiations in Geneva, can you briefly de- 
scribe the negotiation process that was taken? 

Mr. Robertson. Sure, I would be happy to, I will do my best. 
You realize you are speaking to a guy who is used to speaMng in 
50-minute blocks, but I will refrain from that. 

The negotiation process meetings, and I just helped out with this 
for the last three years or so, two and a half or three years, meet- 
ings held roughly twice a year, ten days to two weeks per session 
in Geneva. States and indigenous representatives were all in the 
same room for plenary sessions and for breakout sessions, so that 
we begin with assigned provisions from the draft, which everyone 
had had the intervening months to look over, to shop around their 
domestic governments. And we would begin addressing those on 
the floor. The chair would ask for comments from the states. The 
states would make comments, and then there would be weigh-in 
from members of the indigenous caucus. 

If negotiations went ahead and there was agreed-upon text, we 
would keep moving. If they broke down, we would break out into 
smaller groups to hammer out language that would then be 
brought back to the plenary. It was a slow process. In some ways 
a very frustrating process. I was an observer in certain measure, 
because I was sort of on both sides of the room. 

But in the end, a document was produced and we are here talk- 
ing about implementation. So I guess I would have to say it was 
a successful process. 

The Chairman. Thank you very much. I have further questions 
for Mr. Anaya and for Mr. Red Corn. But let me pass this on to 
Senator Udall for his questions. 

STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM NEW MEXICO 

Senator Udall. Thank you. Senator Akaka. It was a pleasure 
chairing that stereotype hearing. I know that you had looked really 
forward to being there and you were unavailable to get there. But 
you were there in spirit and the staff really helped and backed me 
up on that. So I appreciate that. 

Let me ask kind of a broad question that I think maybe all of 
you may be able to jump into. One of you I think mentioned the 
Declaration that FDR talked about and the International Declara- 
tion on Human Rights. President Roosevelt talked about Four Free- 
doms. He talked about freedom of speech, freedom of religion, free- 
dom from want, freedom from fear. And when you have these dec- 
larations and you talk about freedoms like this, one of the things 
that happens is it moves us all forward. There is no doubt about 
that. 

I think when we have a universal declaration like this, a uni- 
versal declaration of rights of indigenous peoples, it is. Professor, 
you talked a little bit about it. It is a struggle getting there, but 
it is a struggle worth having and worth going through the process. 

I am wondering, can any of you give us some examples of what 
is happening around the world? What are the exciting things going 
on that we see growing out of this UN Declaration of rights? Is any 
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of that applicable to the United States? What are the areas we 
could be doing a better job on? 

Mr. Coulter, do you want to start on that? 

Mr. Coulter. One of the very gratifying things was that even as 
we were developing the Declaration and pushing it through years 
and years of negotiations, countries all over the world began to 
take up these rights and understand that they were really good 
things that really helped the governance in their countries. Self-de- 
termination and autonomy regimes were implemented in country 
after country before they were ever adopted in the Declaration, 
that is before the adoption of the Declaration. Countries found out 
that these rights are good things. It is really helpful to everyone 
involved. 

That was very gratifying, and I think that is continuing. 

Mr. Anaya. Just briefly, I have been very happy to see in various 
countries that I have engaged in in my role as UN Special 
Rapporteur, that there is more and more awareness at all levels of 
government and discussions in the broader public about the Dec- 
laration itself and the rights of indigenous peoples more generally. 
What we see is a pattern of legislation and even constitutional re- 
form taking place that incorporates, if not explicitly the Declara- 
tion, it incorporates the principles that are found in the Declara- 
tion. So that is extremely positive. 

The educational value of the Declaration, I think, cannot be un- 
derestimated. There are of course still negative attitudes towards 
indigenous peoples worldwide. I think the last hearing that was 
referenced has to do with those negative attitudes persisting in this 
Country, as they do elsewhere. 

The Declaration, I think, can and should be thought of as an edu- 
cational instrument. What we see in many countries is it being 
used and promoted as an educational instrument within the public 
schools even, within various media, through various media, 
through films. That perhaps is something that can be learned from 
experiences elsewhere, that educational value of the Declaration, 
which is I think necessary for real change to come about in any so- 
ciety. We can talk about good policies, we can talk about good legis- 
lation, but unless there is that solid social foundation for those 
policies, and for those changes, they are going to be difficult to 
come about. 

Mr. Robertson. I agree with what both my colleagues have just 
said, and I would only add to that, another sort of side effect of this 
that I have observed first-hand has to do with simple communica- 
tion. Ten years ago, I sat down and thought, I should really teach 
a class in Canadian First Nations law. And about a minute later, 
I thought, I know nothing about Canadian First Nations Law, and 
I would be the worst person in the world to teach it. 

So I called a friend of mine. Brad Morse, who is now a dean in 
New Zealand, teaching at the University of Ottawa then, and said, 
hey. Brad, I don’t know anything about what you do and you know 
a lot about what I do, but maybe your students don’t. And we set 
up a distance ed course, turned out to be the first, between law 
schools, or so we have been told, where my students and I taught 
Brad and his students U.S. Indian law and they taught us Cana- 
dian First Nations law. 
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That opened our eyes to the fact of the utter ignorance of most 
everybody we knew as to what other countries with similar legal 
questions, I am talking about English-speaking countries here, had 
done, sort of an interaction with indigenous populations. So we ex- 
panded this, we now have six, seven universities around the world, 
in Canada, New Zealand, Australia and the University of Okla- 
homa, engaged in this conversation. That has been enormously en- 
lightening. 

What the Declaration did, as Tim mentioned, is it sort of made 
this a live issue everywhere. There wasn’t a country in the world 
that could ignore it. So we have started to, and I have started to 
get communications from people all over the place who are inter- 
ested in learning what is going on here and sharing what they are 
doing and talking about questions. 

One thing I would mention to both of you gentlemen as members 
of the United States Senate is that a lot of this seems to be hap- 
pening on the university level or as Jim is doing, as Special 
Rapporteur, making contact with people around the world. There 
hasn’t been, to my knowledge, outside of some stuff that Interior 
has done, that Del Laverdure mentioned earlier, a focused U.S. 
comparative effort on this. I think maybe the place to house it 
would be Interior. Maybe it would be the State Department. 

I would just mention that the Canadian equivalent of the State 
Department, the Canadian Foreign Office and the Australian both 
have desks dedicated to international indigenous issues. It seems 
to me that if we are really serious about this, providing some sort 
of funding to the legal office of the State Department to put some- 
body in place to start having these conversations on behalf of the 
United States would go a long way not only toward helping us get 
educated as to what was happening in the rest of the world, Wt 
to help the rest of the world understand what was happening here 
on these issues. Then we might have some real meaningful global 
effort to improve what the species does on the issue of the rights 
of indigenous peoples. 

Senator Udall. Thank you. 

Mr. Red Corn. I am going to be really honest. I don’t leave Okla- 
homa that much, so I have no idea. 

[Laughter.] 

Mr. Red Corn. That is just really brutally honest. The only thing 
that I can tell you is that in my lifetime, and I am not very old, 
I have seen a large improvement in m own community. When I was 
a little kid, the road in front of my house was dirt, and now it is 
super keen, it has curbs and everything. But a lot of that has to 
do with an influx of money. It is not sustainable money, it is Fed- 
eral money. It doesn’t respond to or it doesn’t represent a struc- 
tural change for sustainability within the community. 

Now, on a global level, I can tell you that the communities in 
New Zealand, the communities in Australia and the communities 
in Canada have all started kicking out incredible films in and 
around indigenous issues. And it has really, I think, served to put 
wind in the sail for a lot of these types of issues that otherwise peo- 
ple wouldn’t know about. There was a great film out of Australia, 
I think, called Rabbit Proof Fence, that came out. There is an elder 
that I met from Canada named Alana Subomsowim, who did an 
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amazing documentary on the Oka Crisis in Canada, when they 
were trying to put a golf course over a burial ground. Had a stand- 
off there, it was not pretty. 

But those types of things can be avoided. I think in the modern 
area, with the democratization of media, which is how I am even 
here, because I don’t have a big movie studio behind me or any- 
thing like that, I have a camera, I point it at something, I edit it 
and I throw it up on the internet along with a bunch of my friends. 
That is pretty much it. 

Without any type of funding, that message spreads. And it 
spreads to Canada. We have a lot of people in Canada that follow 
us and contacts we have made, and these other countries that are 
considering this declaration, like I said. New Zealand, Australia 
and Canada. 

Like I said, I don’t leave Oklahoma that much, so I just know 
what I see on the internet. And everybody knows everything on the 
internet is perfectly true. 

[Laughter.] 

Senator Udall. Thank you. Chairman Akaka. 

The Chairman. Thank you very much. Senator Udall. If you 
have further questions, we can certainly pick it up. 

Let me ask this to Mr. Anaya. And again, I am going to ask for 
your opinion. Will meeting the Declaration standards substantially 
affect our standing in the world or enhance our ability to achieve 
other foreign policy goals? 

Mr. Anaya. Mr. Chairman, thank you very much for that softball 
that you have thrown me. And of course, unexpectedly, the answer 
from me is yes, absolutely yes. The U.S., as I said in my initial 
statement, has, has been a leader for human rights in the world 
and has stood for human rights in the world. 

It has been somewhat slow to take any kind of leadership role 
on the issue of indigenous peoples for reasons that have to do with 
negotiations and the no vote on the Declaration and other reasons. 

But with the endorsement of the Declaration by the Government, 
by the Obama Administration, the attention of the world has been 
focused on the United States to see now what that is going to mean 
in practical terms. That, as I said, was an extremely and still is 
an extremely welcome development. It is rare when a Government 
delegate at a meeting on indigenous peoples at the United Nations 
gets an applause. 

In the last few statements I witnessed by the United States rep- 
resentative at the UN Permanent Forum on the Rights of Indige- 
nous Peoples, the representative has gotten applause. There is a lot 
of hope in what the United States will do because of its leadership 
role. And that leadership role can help to catalyze developments 
elsewhere. It can help to motivate action on a global scale. It can 
help to solidify the United Nations and other international institu- 
tions’ focus on the issue, and specific action by specific countries as 
well. Not only by the example that the U.S. may give, but also by 
its bilateral and multi-lateral cooperation, which I think is very im- 
portant and has a great potential to genuinely contribute to specific 
and concrete, positive developments on the ground for indigenous 
peoples worldwide. 
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So yes, absolutely, the U.S. can take a leadership role, and its 
endorsement of the Declaration positions the Country extremely 
well to do just that. 

The Chairman. Thank you so much for that. The reason why I 
am asking you that is that this panel is pretty well acquainted 
with what is going on with the Declaration. I want your opinions, 
not necessarily that of other groups or the Administration or the 
Congress, but your opinion on this. So thank you very much for 
that. 

Mr. Red Corn, I want to tell you agin, thank you for the clips 
and what you are doing with young people, and using the media 
to get to them and attract their attention as well to these issues. 
So let me ask you in a sense a different kind of question. As a 
young native man, what does the Declaration mean to you? 

Mr. Red Corn. I would say that it means there is hope. Like I 
said, there is a lot of work that has been done before I was even 
born. I live in a completely different time than my father has, a 
completely way different time than my grandfather did. And all the 
work that has been done really serves to even like, I run a small 
business out in the middle of nowhere. Without the rising tide of 
all of Indian Country, I would not be able to sustain a living to pro- 
vide for my family on my reservation. I would be in a big city some- 
where working for a large white ad agency or something like that, 
in all likelihood. 

But because of all the work that has been done and all the work 
that continues to be done, it create, the rising tide raises all boats. 

As far as reaching the youth, there is relatively little indigenous 
new media that is being created, at least on a high end basis that 
has viral capacity, able to access their minds and their thoughts. 
We are in a different era of assimilation and acculturation. There 
is more than one or two or three or four or five threats that are 
served to replace our languages, to replace our songs and our 
iPods, to replace what we do on the weekends, from going to cere- 
mony as opposed to going to Six Flags. There are a lot of different 
things that serve to pull our attention away. 

Without those things, without those cornerstones of who we are, 
which I consider cornerstones of our sovereignty, those types of 
things will go away. And I don’t, at least for me and my family, 
I am not going to stand there and watch that happen in my life- 
time. So you know I am going to make sure my daughter knows 
her language. I try to only speak Wa.xa.k’o.lin to her. I am trying 
to raise her with everything that I have been taught. When I got 
to college, I realized what a unique situation I was in, because 
there were kids from relocation families that were there that had 
probably five times the blood quantum, looking at me having right 
now. And they were without their ways, without their culture. And 
that move back towards that and their ability to reclaim that is 
paramount in this struggle, because this Declaration protects those 
things. It protects the erosion of those things and it holds them up 
and says that they are important as alternative ways of thinking, 
alternative ways of farming, alternative ways of behaving, of alter- 
native ways of respect and all the protocol that goes in that. It is 
embedded in the way that we conduct ourselves. It is the very fab- 
ric which holds what we have left together. 
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From that respect, I fully support this and I would like to see 
teeth put into it, so that I can feel the effects of this Declaration 
from where I live at home. 

The Chairman. Thank you so much for your statement. Now I 
feel good about this hearing. Without question, it is beginning to 
reach people out there. I am sure it will ring about a lot of com- 
ment, which we can probably use to make the kinds of changes 
that are needed. 

So as I said, we will have a second round. Any further questions 
you may have. Senator Udall? 

Senator Udall. I think I am okay. Senator Akaka. And also, I 
am looking forward to the third panel. 

The Chairman. Yes. Well, thank you very much. 

With that kind of comment, and the comments from our panel, 
I want to again really, really thank you folks. Because I look upon 
you as experts in the Declaration and legal side. We need to really 
look hard on that sand see what we can do to make things, in Ha- 
waii we call it pono, or make it right. So that is where I am. 

Thank you for joining us and helping us. We are looking forward 
to the days ahead to see what we can do about this. So mahalo nui 
loa, thank you very much. 

Now we will have our final panel to the witness table, please. We 
have the Honorable Fawn Sharp, President of the Quinault Indian 
Nation from Taholah, Washington. Frank Ettawageshik, the Exec- 
utive Director for the United Tribes of Michigan in Harbor Springs. 
Duane Yazzie, the Chairperson of Navajo Nation Human Rights 
Commission, in Window Rock, Arizona, and Melanie Knight, Sec- 
retary of State for the Cherokee Nation in Tallequah, Oklahoma. 
I want to welcome our third panel, and President Sharp, will you 
please proceed with your statement. 

STATEMENT OF HON. FAWN R. SHARP, PRESIDENT, QUINAULT 

INDIAN NATION 

Ms. Sharp. Thank you. Chairman Akaka, Senator Udall. It is an 
honor and privilege to be here to provide testimony on this very im- 
portant topic. 

On behalf of the Quinault Indian Nation, we applaud the deci- 
sion of the United States to support the United Nations Declara- 
tion on the Rights of Indigenous Peoples. I think it is important at 
this point in time to recognize where we are in history, and at this 
generation. 

When you think back to centuries of despair, discrimination, the 
loss of life, resources, by means that, as the earlier panel pointed 
out, were contrary even to the laws of the United States and un- 
constitutional, the devastation continues through today’s genera- 
tion. But on December 16th, 2010, when President Obama an- 
nounced that the United States would change its position and now 
embrace fundamental principles and values that transcend na- 
tional borders, I believe this Country, the United States, began to 
embark on a path to heal the soul of Indian Country, a soul that 
we see the symptoms every day in every community within our na- 
tions, the levels of poverty, unemployment, alcohol and drug abuse. 

So today is a very positive day that Congress is taking positive 
steps to ask us tribal leaders, how can we begin to take steps to- 
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ward healing, and on that new path. So it is quite remarkable to 
point out, and we truly appreciate the time we have here today. 

I am going to point to five specific questions. I have provided 
written testimony, but I do want to focus on some basic questions 
that I believe will help this Committee and provide some guidance. 

The first question is, what are the next steps? From the Quinault 
Nation’s perspective, we believe that some of the next steps are for 
this Congress to adopt policies and legislation that address the no- 
tion of free prior and informed consent as well as protections of in- 
tellectual property. Throughout my testimony, I will provide some 
reference to some very specific articles within the Declaration to il- 
lustrate these points. 

The next question that was posed to our nation is, what is good 
domestic policy and what are the benefits to tribal governments, 
communities and citizens. For us, good domestic policy will recog- 
nize and embrace our long and traditional histories, our cultures, 
our values that are unique to Indian Country and recognize that 
we do have a unique political relationship with the United States, 
as a fundamental principle. 

The second way that we think good domestic policy can be ad- 
dressed is to positively recognize, affirm and protect our jurisdic- 
tional sovereign powers. We believe that that action in and of itself 
gets to the point that President Obama made that words are words, 
but action means so much more. And we have heard many, many 
colorful words over the years. But actions come down to where the 
rubber meets the road in our jurisdictional and sovereign powers. 

How is good public policy, domestic policy formulated, the second 
question. We believe that good policy is so much more than a con- 
sultation process. We believe that implementing standards for the 
UN Declaration means that the United States no longer has the 
permission nor the power to unilaterally make decisions that af- 
fects our lands, our people and our resources. 

Fourth, what has not been addressed in Federal policy and how 
have tribal efforts for economic development and commerce been 
impacted? This is probably one of the more near and dear to the 
Quinault people. In the United States, the implementation of the 
Declaration must be taken in the context of our treaty-reserved 
rights, including the rights to hunt, fish and gather our resources. 
That is the blood line of communities in the Northwest, our ability 
to hunt and fish has provided viable economies from the beginning 
of time. We hope that the protections of the Declaration will con- 
tinue to sustain those efforts. 

Lastly, with the jurisdictional morass that is created by the 
courts. Congress and the Administration, we believe we are at a 
unique point in time where all three branches of government can 
get behind the declaration to ensure that future generations will 
have a strong foundation in which to govern their lands and terri- 
tories. 

A last recommendation that we would like to offer is for Con- 
gress to appropriate $12 million to allow capacity building for in- 
digenous peoples to participate in international conferences world- 
wide. As an example, in the climate change crisis, the world is 
making policy decisions without the important knowledge that In- 
dian people possess. We are not at the table. And a global crisis 
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like climate change requires that responsible leadership draws on 
all forms of knowledge, social, political, economic and cultural. And 
until we get to the table, it is not only hurtful and harmful to us 
as Indian nations, but to the rest of the world. They do not have 
the benefit of our knowledge. 

So we ask that that will, with that action, we would see strong 
implementations of Article 3, Article 18, 19, 23, Article 21, sub- 
paragraph 1 with that one initiative. Thank you. 

[The prepared statement of Ms. Sharp follows:] 

Prepared Statement of Fawn R. Sharp, President, Quinault Indian Nation 

The Quinault Indian Nation applauds the decision of the United States to support 
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). 
UNDRIP recognizes Indigenous rights in vital areas of self-determination, rights to 
lands, territories and natural resources, cultural rights, and the concept of free, 
prior, and informed consent for actions affecting indigenous peoples. 

After several decades of dehate and negotiation, the world community has now 
reached consensus on minimum standards for the survival, dignity, and well-being 
of indigenous peoples. Although the United States has a well earned record de- 
nouncing the human rights records of other states that violate the rights of peoples 
within their jurisdiction, it was not until 1975 that the U.S. and the Union of Soviet 
Socialist Republics concluded the Helsinki Accords. It is within the framework of 
those accords that the U.S. agreed to conduct its relations with Indian governments 
on a government-to-government basis and to implement policies consistent with the 
accords’ Human Rights baskets. The U.S. Department of State was obliged to report 
to the Commission on Security and Cooperation in Europe (CSCE) about U.S. treat- 
ment of Indian peoples. In its 1979 report, the U.S. government submitted state- 
ments, which lend considerable weight and significance to UNDRIP. 

The report included remarkable statements concerning the U.S. government’s pol- 
icy on Indian self-determination: 

• [The policy] is designed to put Indians, in the exercise of self-government, into a 
decisionmaking position with respect to their own lives. (USA Helsinki Report to 
CSCE 1979, p. 149) 

• The report further asserted that the state’s relationship to Indian nations is one 
where “. . . the U.S. Government entered into a trust relationship with the sepa- 
rate tribes in acknowledgment, not of their racial distinctness, but of their polit- 
ical status as sovereign nations.” (USA Helsinki Report to CSCE 1979) 

At its core, UNDRIP is a vindication of long-standing U.S. human rights policy 
since President Woodrow Wilson introduced the concept of self-determination at the 
beginning of the 20th century. As the Special Rapporteur on the situation of human 
rights and fundamental freedoms of indigenous peoples for the United Nations stat- 
ed in his August 2008 report: 

[The Declaration] “represents an authoritative common understanding, at the 
global level, of the minimum content of the rights of indigenous peoples, upon 
a foundation of various sources of international human rights law.” 

Last winter. President Obama announced the support of the United States for 
UNDRIP at a gathering of tribal leaders, finally embracing an international instru- 
ment that enshrines the very principles it claimed as relevant to the Helsinki Final 
Act of 1975. 

Now that the United States has embraced UNDRIP, attention must turn to imple- 
menting its spirit and principles in domestic policy towards Indian nations. 
UNDRIP sets forth fundamental principles within an international framework 
which can guide political relationships between the United States and its indigenous 
peoples. 

The Quinault and other Indian Nations of this country have experienced firsthand 
the loss of land and resources expropriated through force, coercion, fraud, treachery, 
and sometimes treaties, and continue to experience a sad legacy of devastation, frus- 
tration and despair left behind by a trail of broken promises and disregard for 
human rights of their peoples. Poverty, unemployment, and economic deprivation 
are extreme. Social systems are inadequate to provide basic health, education, and 
public safety. Tribal natural resources continue to be subject to colonial exploitation 
and deterioration from neglect. 
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I do not raise these points to dwell on the injustices of the past, but rather to 
express my opinion that full endorsement of the UNDRIP by the United States 
opens the way to embark on a path to forge a better future for the generations of 
tribal and non-tribal peoples to come; and constructive relations between Indian na- 
tions and the United States: 

• Indigenous peoples have the right to maintain and strengthen their distinct polit- 
ical, legal, economic, social and cultural institutions, while retaining their rights 
to participate fully, if they so choose, in the political, economic, social and cultural 
life of political states. 

• Indigenous peoples have rights to lands, territories and resources which they have 
traditionally owned, occupied or otherwise used or acquired. 

• Indigenous peoples and individuals are free and equal to all other peoples and 
have the right not to be subject to any kind of discrimination based on their indig- 
enous origin or identity. 

• Political states have the obligation to provide for substantive, good faith participa- 
tion by indigenous peoples in legislative or administrative processes and measures 
which affect their rights and interests and to obtain their free, prior and informed 
consent. 

• Indigenous peoples have the right to the full enjoyment, as a collective or as indi- 
viduals, of all human rights and fundamental freedoms as recognized in the Char- 
ter of the United Nations, the Universal Declaration of Human Rights and inter- 
national human rights law. 

• It must be understood, furthermore, that by endorsing UNDRIP, the United 
States took a key step to enable the United States government to constructively 
contribute to the current climate change negotiations. The U.S. government’s for- 
eign policy is now in line with its domestic pronouncements, providing a firm 
foundation upon which key implementation policies beneficial to both the U.S. and 
Indian Nations internally and externally can be built. 

In appearing before the Committee today, I was asked to comment on four basic 
questions: 

Question 1. What’s next now that there is a U.N. Declaration on the Rights of 
Indigenous Peoples? 

Answer. The United States should adopt policies and enact legislation as nec- 
essary to effectuate the principles enunciated in the Declaration, particularly those 
relating to free, prior, and informed consent, protection of intellectual property 
rights. 

Question 2. What is good domestic policy? What are the benefits to Tribal govern- 
ments, communities and citizens? 

Answer. Good domestic policy for implementing the UN Declaration would reflect 
the unique body of law policy, and political relationships with the indigenous peo- 
ples of the United States. Good domestic policy would also affirm tribal jurisdiction 
over their lands, resources, and peoples, instead of the mish-mash created by the 
social engineering of the federal courts, Congress, and the federal Administration. 
Implementation of the UN Declaration would demonstrate the commitment and 
leadership of the United States to the world community. 

Question 3. How is it formulated? 

Answer. Good domestic policy to implement the UN Declaration for application 
within the U.S. would be developed through government-to-government dialogue be- 
tween Indian Nations. By “dialogue”, I mean substantive discussion between 
sovereigns to resolve differences, not “consultation” which has been interpreted to 
enable the United States to unilaterally retain all decisionmaking power. 

Question 4. What has not been addressed in the federal policy? How have Tribal 
efforts for economic development and commerce been impacted? 

Answer. I am unaware of a federal policy that has been adopted to implement 
UNDRIP. In the United States, implementation of UNDRIP must occur within the 
historical context of treaties, reserved rights, and judicial decrees 
However, it must be recognized and understood that despite its frequent protesta- 
tions against other states’ governments deem dismissive of human rights norms, the 
political, administrative, and legal arms of the United States government have kept 
American Indian nations in a state of perpetual dependency. Tribal communities 
suffer from a legacy of over a hundred and fifty years of political and economic op- 
pression. 

The long-term economic and social future of Indian nations is dependent on main- 
taining access to sufficient quantities of traditional foods and medicines both inside 
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and outside the boundaries of reserved territories. In accord with the Stevens’ Trea- 
ties signed by Indian nations and ratified by the U.S. Senate, Indian nations re- 
served the right and privilege to hunt, fish, and gather resources to maintain tribal 
life ways. The United States Congress should in accord with Article 3 of these and 
similar treaties affirm the authority of Indian nations to regulate and manage tribal 
hunting and gathering activities to promote our social and economic well being im- 
plementing clauses in Article 24 and 26 of the UNDRIP. New legislation respecting 
these two Articles of UNDRIP and clauses contained in treaties concluded between 
Indian nations and the United States should bar federal, state, county and local gov- 
ernments from interfering with Indian nations’ exercise of reserved rights. 

The U.S. Senate should consider and enact legislation that ensures that all Amer- 
ican Indians, Alaskan Natives and Native Hawaiians are able to access and benefit 
from financial and technical assistance in the future available to indigenous peoples 
from states’ governments and multi-lateral agencies acting in support of indigenous 
peoples as a result of international cooperation and agreements thereby imple- 
menting Article 23 and Article 39 of UNDRIP. 

For Indian nations of the U.S., UNDRIP’s general principles must be implemented 
under conditions where lands and resources are held in trust for the benefit of Indi- 
ans by the U.S. The trust status protects these resources from alienation to some 
degree, but it also imparts special fiduciary obligations on the U.S. which increase 
transaction costs for both the beneficiaries and trustee, and imposes difficult chal- 
lenges for securing loans to finance economic development activities. 

Lastly, the jurisdictional morass resulting from social engineering by Congress 
and the Courts must be rectified. Tribal sovereign powers need to be affirmed. Juris- 
dictional conflicts and voids have created a no-man’s land on reservations where the 
power to govern depends on the type of land ownership, the nature of offenses, and 
the tribal affiliation of the offenders. For regulation of commerce, jurisdictional 
problems have increased the difficulty of controlling development and business ac- 
tivities within reservation boundaries and created a difficult social environment that 
has rendered tribal members extremely vulnerable to victimization by drug and al- 
cohol abuse and domestic violence. 

Tribal concerns and views on Commerce, Environmental Stewardship on federal 
lands and Tribal Economic Development and Trade. 

The Senate with the free, prior and informed consent of affected Indian govern- 
ments should recognize the right of Indian nations to freely trade and conduct com- 
merce without interference by U.S. government agencies provided that Indian na- 
tions conduct trade and commerce consistent with agreed international trade and 
commerce statues implementing clauses in Article 21 (2), Article 36 and Article 37 
of UNDRIP. 

Regarding environmental stewardship, there is a long, sad history of Tribal needs 
and interests falling victim to policy and economic decisions made by federal and 
state jurisdictions. Tribes are suffering environmental injustice as their rights to 
self-determination over their lands, resources, and peoples have often been sac- 
rificed to benefit non-tribal interests — for instance tribal prerogatives are being de- 
nied to compensate for environmental degradation caused by non-tribal develop- 
ment. At Quinault, because of extensive and intensive non-Indian logging of old 
growth forests, species like the marbled murrelet and northern spotted owl have be- 
come listed under the ESA. This has led to the imposition of restrictions on tribal 
activities, resulting from the loss of tens of millions of dollars in stumpage revenues, 
loss of businesses and jobs in the community, and devaluation of trust assets. An 
additional concern is that our reservation homeland that was set aside for our exclu- 
sive use and occupancy is becoming a refuge for ESA-listed species because of con- 
tinuing environmental deterioration elsewhere. Displacement of environmental costs 
onto tribes is not limited to reservation lands. Desires to provide additional protec- 
tion for non-Indian lands in the Chehalis Basin, dams and levees are being proposed 
without adequate consideration to the threats that these structures pose to habitat 
critical to sustaining treaty-protected fishery resources that are central to QIN’s 
economy and way of life. 

This travesty must end. Implementation of UNDRIP should include provisions 
that protect territorial dominion of Tribal governments over their lands and re- 
sources. 

Finally, I wish to recommend that the U.S. Senate consider and enact an appro- 
priation of $12 million annually for ten years to support American Indian, Alaskan 
Native and Native Hawaiian delegations to participate in international conferences, 
workshops, seminars, and intergovernmental consultations as an International De- 
velopment initiative promoting indigenous peoples’ dialogue and agreements ad- 
vancing trade, commerce, and improved understanding concerning intellectual prop- 
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erty rights, biological diversity, climate change, and opportunities for economic co- 
operation thus implementing clauses in Article 3, Article 18, Article 19, Article 23, 
Article 29 (1) of UNDRIP. 

Many of these recommendations align with consensus views of indigenous nations 
and organizations in the international community. I have attached two documents 
which lend context. Annex A is a joint statement entitled: “Implementation of the 
UN Declaration on the Rights of Indigenous Peoples: Positive Initiatives and Serious 
Concerns” and Annex B entitled: “Open-Ended Ad Hoc Intergovernmental Com- 
mittee for the Nagoya Protocol on Access to Genetic Resources and the Fair and Eq- 
uitable Sharing of Benefits Arising from their Utilization.” 

I thank the Committee on Indian Affairs for its invitation to provide testimony 
regarding implementation of the clauses and sections of UNDRIP for consideration. 

The Chairman. Thank you so much. And now we will receive the 
statement from Mr. Ettawageshik. 

STATEMENT OF FRANK ETTAWAGESHIK, EXECUTIVE 
DIRECTOR, UNITED TRIBES OF MICHIGAN 

Mr. Ettawageshik. Thank you, Mr. Chairman, Senator Udall. I 
would like to acknowledge all of the folks that are here that are 
listening and that are part of this, those who will read this record 
and who are concerned about these issues, and who are working to- 
ward the implementation of this Declaration and working toward 
the goodwill of people all over the earth. 

There have been a number of different comments that have been 
made. One of them was talking about what is happening in other 
places in the world and what is happening with indigenous peoples. 
And there are, I have more detail in my written testimony, but 
there are several documents that I have attached to that written 
testimony that demonstrate and talk about some of these things 
and what has been happening. 

The first one that I talk about is the United League of Indige- 
nous Nations Treaty. There are in excess of 80 indigenous nations 
that are signers to this at this point. And there are Maori from 
New Zealand area, from Australia, aborigines. First Nations from 
Canada, and tribes from the United States. We have interests from 
a number of other areas, of people who are interested in this. 

This is working toward the idea of finding ways to share with 
each other and to strengthen each other’s endeavors in a variety 
of different areas, but mostly just to work together with each other. 
These are things that, there have been a lot of attempts at this at 
various times in the past. This is another one, and it is in light of 
a lot of the discussion that was occurring at the UN. We actually 
signed this treaty prior to the time when the Declaration had 
passed. And yet it was all part of that process in a way. 

A second one is the statement from the first Roundtable for the 
World Parliament of Indigenous Peoples from this last January. I 
attended this in India, where representatives of the native indige- 
nous nations all across the continental United States, Native Alas- 
kans, Native Hawaiians, people from a variety of other indigenous 
nations all over the earth that attended. It was in the idea of work- 
ing toward implementation, but in an international way. 

Another one is the Message of the Living Spirit of the Convening 
of Indigenous Peoples for the Healing of Mother Earth at the cul- 
tural territory of the Maya. It is quite a big title, takes the full top 
of the page. You get a pretty good idea what this is. This was put 
together by North American indigenous people from Mexico, Can- 
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ada and the United States. This was done in Palenque, in the State 
of Chiapas, in Mexico. We had nearly 150 representatives who put 
this document together, talking about maintaining balance in the 
direction, the four direction teachings, maintaining of balance be- 
tween earth, water, fire and wind. And the things that need to be 
done to protect, the document goes into some detail about assessing 
the strengths and our traditional teachings in these areas. 

But also the disharmony that is occurring in each of these direc- 
tions and the disharmony that is threatening our very existence on 
earth, addressing some of the points that President Sharp talked 
about, in terms of, it is important for us to be at the table. We have 
some very important teachings that can inform the process. 

Other documents are the Mystic Lake Declaration, which came 
from the Native Peoples Native Homelands Climate Change Work- 
shop II. NASA was one of the sponsors of this, as well as others 
who were people from all over the continent who came to that. And 
this was putting together a statement that would help inform the 
process in Copenhagen. Once again, talking about the harmony and 
disharmony and things that were there. There are some very 
strong things that come out of that. 

And the last document that I have is the Tribal-State Climate 
Accord in the State of Michigan, where the tribal governments and 
the State of Michigan have signed an accord on how we are going 
to be working on implementing the discussions to deal with the 
issues that come relative to climate. 

These all have two major things that they are dealing with. They 
are dealing with environmental traditional knowledge and how 
that relates to climate. And they are dealing with inherent sov- 
ereignty, and they are making the statement that as indigenous 
peoples, we have this inherent sovereignty that is, no one can give 
you sovereignty. You are either sovereign or you aren’t. 

The indigenous peoples, when you have the recognition process, 
for instance, which is one of the areas that I gave testimony on 
here before this Committee, in a previous hearing, the problem 
that comes up is that we often, the system seems to look at this 
as if you are looking at a people and you are either, you are going 
to decide whether you are going to grant them sovereignty. 

But that isn’t the case. It is a case of deciding whether you are 
going to have diplomatic relations with this sovereign entity. You 
have to decide that. I don’t think that, the process has not been one 
that looks at this as a two-way street. Frankly, it needs to. In light 
of the Declaration, I think we need to review all of those things. 

To conclude, I am calling for, as well as other people have called 
for this, is that there needs to be a comprehensive review of exist- 
ing United States laws and relationships with tribal nations. But 
this needs to be done carefully and thoug:htfully, but it needs to in- 
clude all parties that are affected. A special joint commission of the 
U.S. and tribal nations should be created and charged with this re- 
view, creating a record that will inform the process of implementa- 
tion. 

Indigenous peoples’ knowledge, the traditional teachings guide us 
in our relationship with our mother, the earth. We know that we 
must respect the forces of nature. We must seek balance in our 
lives and communities and nations. We must consider the con- 
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sequences of our actions through the coming seven generations. We 
have gifts, knowledge, traditions and a way of life that has been 
handed down from the preceding generations. These gifts not only 
benefit our own peoples, they also enrich and provide guidance for 
the preservation of all humankind. We seek the strength and wis- 
dom to do our part to continue this sacred responsibility. 

I thank you for the opportunity to provide this testimony. I 
would be glad to answer any questions when the time comes. 
Thank you. 

[The prepared statement of Mr. Ettawageshik follows:] 

Prepared Statement of Frank Ettawageshik, Executive Director, United 

Tribes of Michigan 


Introduction 

Aanii. Pipigwa ododem. Naakwegeshik n’dizhnikaz. Waganakising n’doonjibaa. 
(Hello. Sparrow Hawk is my clan. Noon Day in my name. I’m from the place of the 
Crooked Tree.) I live near Harhor Springs, Michigan in the Odawa homeland of 
Waganakising. I want to acknowledge the Elders across Indian Country who have 
maintained our traditional ways and shared with us the knowledge, strength and 
guidance to help us to live in a good way. 

Thank you for the invitation to give testimony today before the Senate Committee 
on Indian Affairs. Over the past 20 years I’ve heen privileged to serve my tribe, the 
Waganakising Odawak (Little Traverse Bay Bands of Odawa Indians of Michigan), 
in hoth elected and appointed office. After leaving the office of Tribal Chairman in 
2009, I became the Executive Director of the United Tribes of Michigan, a position 
in which I still serve. I also serve as the co-chair of the National Congress of Amer- 
ican Indians’ Federal Recognition Task Force. In this capacity on Wednesday, No- 
vember 4, 2009, I presented the testimony on behalf of the National Congress of 
American Indians at an oversight hearing on the federal recognition process before 
this Committee. 

During my tenure as a Tribal Chairman, I attended several State Department 
meetings with tribal leaders regarding the negotiation for the proposed United Na- 
tions Declaration on the Rights of Indigenous Peoples (Declaration). I considered 
this work to be of the highest importance and was disappointed when the United 
States did not vote in the affirmative when the final declaration was considered by 
the United Nations in September 2007. Many tribal citizens and leaders throughout 
Indian Country made repeated and consistent efforts to encourage the United States 
to reconsider this position and to endorse the Declaration. Meanwhile, the three 
other Nation States who voted no, one at a time, changed their positions over the 
intervening years. And then, in December 2010, we were excited to hear President 
Obama indicate that after careful consideration the position of the United States 
was changed. 

The lengthy and difficult process by which this Declaration was negotiated and 
approved by the Nation States of the world gives indication of the ongoing com- 
plexity of Indigenous Peoples’ positions within diverse governing systems of the 
world nations. The Indigenous Peoples’ place in the unfolding history of human de- 
velopment is one of significant struggle against oppression, exploitation, genocide, 
and marginalization. 

While there are myriad ramifications for all parties concerned in the implementa- 
tion of the provisions of the Declaration, in this testimony I will be mainly focused 
on the issues of recognition of Indigenous Peoples and the collective challenge facing 
humankind in dealing with our changing climate. 

Federal Reeognition 

The Declaration acknowledges indigenous peoples and outlines standards which 
the world community of Nation States believes that the member nations should up- 
hold in their relationships with Indigenous Peoples. In the United States Constitu- 
tion North America’s indigenous peoples are referred to as Indian Tribes whose ex- 
istence predates that of the United States itself. These Indian Tribes are nations 
with inherent sovereignty with our own laws and customs. By recognizing or ac- 
knowledging a tribal nation the U.S. government is not creating a nation or sov- 
ereign entity. The U.S. government is merely recognizing an already existing tribal 
nation. No one can give sovereignty to a nation. A nation or entity either is sov- 
ereign or it is not. 
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It is the responsibility of each sovereign to negotiate the acceptance of its sov- 
ereignty by the other sovereigns with whom it interacts. Tribal nations, like all the 
world’s nations, must constantly negotiate the acceptance of their sovereignty with 
each other and with other national governments in a continually changing world. 

Indigenous Peoples have banded together with each other in support of this nego- 
tiation for the acceptance of their sovereignty. A couple of examples are the United 
League of Indigenous Nations Treaty (ULIN) and the World Parliament of Indige- 
nous Peoples, although there are many other organizational efforts. 

The ULIN Treaty has a growing number of Indigenous Peoples as signers, cur- 
rently numbering in excess of 80. These signatories are so far to date from Indige- 
nous Peoples and Nations who are located within the Nation States of Australia, 
New Zealand, Canada and the United States. The opening principles within the 
treaty include that “The Creator has made us part of and inseparable from the nat- 
ural world around us . . and that the “Political, social, cultural and economic re- 
lations between our Indigenous Nations have existed since time immemorial and our 
right to continue such relationships are inseparable from our inherent Indigenous 
rights of nationhood. Indigenous Peoples have the right of self-determination and, by 
virtue of that right, our Peoples freely determine our political status and freely pur- 
sue our social, cultural and economic development.” (copy of treaty attached) 

Booshakti Kendra (Mother Earth Center) near Tumkur, India, was the location 
for the First Roundtable discussing the creation of the World Parliament of Indige- 
nous Peoples on the 7th through the 10th of January 2011. Thirty-nine representa- 
tives of Indigenous Peoples from around the world held three days of discussions 
and ceremonies, issuing a statement that said, in part, 

’’The unrelenting assault on the cultures, histories and dignity of the Indigenous 
Peoples and the living Universe must be understood and responded to creatively 
by Indigenous Peoples themselves. The First Round Table of the World Par- 
liament of Indigenous Peoples asserts that while we recognize our cultural dif- 
ferences, we simultaneously and synergistically gather together our common cul- 
tural ethics and ancestral understandings toward the fulfilment of our self-asser- 
tion, self-actualization, self-determination, sovereignty and ultimately, our trans- 
formation. These at once ancient and contemporary strengths will enable us to 
move within the formation of nation-states within which we find ourselves, 
transforming them in ways that embody Indigenous ethics of respect, relation- 
ship and reciprocity for Indigenous communities, along with all other peoples, 
particularly marginalised and tor excluded communities. “ (copy of full statement 
attached) 

In the United States, the U.S. Supreme Court has grappled with the issues relat- 
ing to the Indian Tribes and has made many rulings that govern the relationship 
of the U.S. government and its political subdivisions with the Indian Tribal Nations. 
The Constitution and court rulings however do not direct the internal sovereignty 
and affairs of the Tribal Nations or limit that sovereignty. These rulings do. How- 
ever, make the exercise of sovereignty by a Tribal Nation more difficult by placing 
limits within U.S. law on federal, state and local governments in dealing with tribal 
issues. 

There are 565 federally recognized Indian Tribal Nations in the U.S. There are 
many unrecognized sovereign Tribal Nations not counted in this number who are 
seeking acknowledgement of federal/tribal relations. The manner in which the 
United States has been “negotiating” its acceptance of these Tribal Nations has been 
a process that is cumbersome, expensive, demeaning, excessively lengthy, and filled 
with contradictions. The process takes so long that this alone creates an injustice 
not in keeping with the Declaration. The Declaration acknowledges that whether 
federally recognized or not, the U.S. and all world nations have responsibilities, 
standards for action, and ethical duties to respect Indigenous Peoples rights and ex- 
istence. 

The U.S. recognition process assumes that recognition is a one-way arrangement 
when actually it is an acknowledgment of a two-way relationship. Both parties have 
rights, responsibilities and duties in the maintenance of this relationship. The Dec- 
laration outlines parameters for this relationship that were previously not com- 
monly utilized. Implicit within the Declaration is the expectation that all Indigenous 
Peoples can expect and demand that their inherent rights are respected in their re- 
lations with Nation States. 

Climate Change 

The traditional knowledge held by the indigenous peoples of the world, and within 
the United States, is a vast reservoir of teachings and lore that contains within it 
much that is needed as we collectively face an uncertain future, filled with a rapidly 
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changing climate, rising sea levels, and cataclysmic natural disasters. This uncer- 
tainty is having, and will continue to have, significant effects within individuals, 
families, communities, nations and across the entire world. 

Indigenous Peoples from around the world have been preparing for dealing with 
these changes. In 2008, in Palenque, Mexico, the Convening of Indigenous Peoples 
for the Healing of Mother Earth was held with nearly 150 representatives from all 
across North America. Using our traditional knowledge and teachings a document 
was drafted outlining the imbalance that Indigenous People feel in the Earth today 
and issuing a warning of the dire consequences humankind is facing because of this 
imbalance (copy attached). 

In 2009, at Prior Lake, Minnesota, the Native Peoples Native Homelands Climate 
Change Workshop II was held. The result was the Mystic Lake Declaration the in- 
tent of which was to inform the discussions at the 2009 Copenhagen Climate Sum- 
mit. In this Declaration Native Peoples stated: 

”We hereby declare, affirm, and assert our inalienable rights as well as respon- 
sibilities as members of sovereign Native Nations. In doing so, we expect to be 
active participants with full representation in United States and international 
legally binding treaty agreements regarding climate, energy, biodiversity, food 
sovereignty, water and sustainable development policies affecting our peoples 
and our respective Homelands on Turtle Island (North America) and Pacific Is- 
lands. 

We are of the Earth. The Earth is the source of life to be protected, not merely 
a resource to be exploited. Our ancestors’ remains lie within her. Water is her 
lifeblood. We are dependent upon her for our shelter and our sustenance. Our 
lifeway s are the original “green economies.” We have our place and our respon- 
sibilities within Creation’s sacred order. We feel the sustaining joy as things 
occur in harmony. We feel the pain of disharmony when we witness the dishonor 
of the natural order of Creation and the degradation of Mother Earth and her 
companion Moon.” (see attached copy) 

The North American tribal nations who reside within the territory of the United 
States are among the first in the U.S. to directly feel the impacts of the changing 
climate just as around the world, indigenous peoples are today and will continue 
to be the earliest and most severely impacted. In the arctic whole seaside native vil- 
lages are threatened as erosion from rising waters and melting permafrost combine 
in a relentless process that is causing them to be destroyed. The Indian Tribal Na- 
tions along the coast of the Gulf of Mexico have suffered loss of land, resources, her- 
itage sites, and have suffered severe economic hardship due to storm erosion and 
rising ocean levels. 

Across the whole United States tribal nations’ physical, social, emotional and spir- 
itual environments are under attack by outside pressures which now include the 
changing climate which is adjusting the habitat around us. In the past when the 
climate changed we were free to move with the changes, but today we are for the 
most part fixed in place. This will cause our cultures to have to adapt in ways that 
we have never before had to face. 

Tribal Nations need to have access to adequate resources to work with each other 
and with the U.S. and state governments to help mitigate the negative impacts 
being caused by this changing climate. There are two ways that this can be accom- 
plished. One is to remove restrictions on Tribal Nations that make it difficult for 
us to help ourselves. Better access to capital and economic development opportuni- 
ties is needed. The ability to exercise our sovereign rights to regulate and develop 
our own lands without excessive U.S. government oversight and regulation is long 
overdue. 

The second way to help Tribal Nations is to adequately fund existing programs 
that are used by tribes to prepare for the climate challenges that we are facing. Eq- 
uity in funding opportunities to create and coordinate climate planning amongst our 
tribal nations and with other governments around us is essential. 

In some areas of the country several steps have already been taken. In Michigan 
for example, I was appointed to represent tribal interests on the Michigan Climate 
Action Council. The resulting Climate Action Plan that the Council presented to 
Michigan’s governor contained several tribally specific recommendations including 
the negotiation of a Tribal State Climate Accord. This has been completed and 
adopted (see attached copy). 

Through the provisions of this accord, twice yearly staff level meetings among 
state and tribal officials are held to discuss common issues in dealing with the 
changing climate. In at least one other state, tribal interests were recognized in the 
adoption of a Climate Action Plan. 
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Conclusion 

To guide the implementation of the Declaration’s provisions a comprehensive re- 
view of existing United States laws and relationships with Tribal Nations needs to 
be begun. This needs to be done carefully and thoughtfully including all parties 
which are affected. Land uses, regulatory systems, territorial jurisdiction, agricul- 
tural development, and disaster preparedness and relief are just a few of the areas 
for review. A special joint commission of the U.S. and Tribal Nations should be cre- 
ated and charged with this review creating a record that will inform the process of 
implementation. 

Indigenous Peoples traditional teachings guide us in our relationship with our 
Mother the Earth. We know that we must respect the forces of nature, we must 
seek balance in our lives and communities and nations, we must consider the con- 
sequences of our actions through the coming seven generations. We have gifts, 
knowledge, traditions and a way of life that has been handed down from the pre- 
ceding generations. These gifts not only benefit our own peoples, they also enrich 
and provide guidance for the preservation of all humankind. We seek the strength 
and wisdom to do our part to continue this sacred responsibility. 

I thank the Committee for its consideration of this testimony. 

Attachments 
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UNITED LEAGUE OF INDIGENOUS NATIONS TREATY 

PREAMBLE 

Wc. the aipulQcy bdlgenou Naiioru ajid Pecplea. hereb-x plcsl^e mutual reco^nitjon of 
our inhefem anil power to gov'rm otmetves and our ancestral homclandi and 
imdiitona] lerritorief. £ach <i^alory nation, having provided evidence that Cbetr 
respective co^erDing body hai taken action in accordance with their own ctuiom. law artd 
or iradilion lo biowingly agree to and adopt the terms of this treaty, hereby nubi ish ibe 
poliUea], social, cultural and ecenontie relaliom eontemplalcd herein. 

PRINCIPLES 

Recognizing each olher as seirgoverolRg Indigenous Nailons, wc subscribe lo (he 
rollowing principles; 

I. Hie Ciutor has made us part of and imeparablc from the nilunl world around lu. 
Tliic uvth binds us locethcr and sives rise to a shared commiunent to care for, comerve, 
and proteet die land, air. svatcr and animal life ^nih^n our usual. CuSCOmaty and tnditiotul 
lerrilories^ 

3. Our inherent customary rights lo scll^govemancc and aetf^detemiination have existed 
since time itnntemorial, lu\*e been bcsiowxd by ihc Creator and arc deHncd in accordance 
with our oven taws, values, customs sad nwres, 

y Political, sociaU cultural and economic felatioruhips between our Indigenous Nations 
have eailsi^ since time Immemorial and our dgM lo continue such fclstionthips are 
inseparable Iromour uihcrrml Indigenous righta of nationhood- Indigenous Peoples have 
the right orJClMctcminatian and. by virtue of that ti^i.our Peoples freely detcmiine 
our political Sbliu and irccly pursue our social, cultunl andcoonmnic deve toptncni. 

4. No Olher political jurisdiclion, incfudiitg nation states and ibcir govemirvcntii] agencies 
or subdNiSiOTis, possess govefniaental power over any of our Sndigcaoas itatjom, our 
people and ourusuaU eu&lomary and Indillonal lerritoH cS. 

5. 0 ur inherent, aboriginal control and enjoyment of ourleiritorits includes our collective 
rights over the envixonmcdl comiiiing of the air, lands, inland waters, oceans, sexs. sea 
ICC, flora, ntuna and all other suifecc and sub'SurniK resources, 

6. Our Indigenoui rights include all traditional and ecological kaowletigc derived from 
our rclalionship with ottf lands, air and watert from lime inimentorial. Uic oicroiSc of 
cofiscrvalion pracitccs, traditional ceremonies, mcdicmal and healing pracliecs 5Mid all 
other expreati ons of an and culture. 

GOALS 

This Trcaly ii tot llte purpose of ichievitig the follownnj goali: 

1. To cstabJisb supportive bonds among sigxUlloty litdlgeBOUshations In order 10 secure, 
recover, and protnole, through political, social, culiunl and economic tlttity, Che rijj^ls of 
all our peoples, ibc protection and recovery of our homeland* and for the «-elhbcing of 
allouf ftnutegtncralions. , 

' To esubtuh a foundaiion for the exercise of -coniBniporary Indigcnout Miion 
sovcrelgrty. wlihoul ragardco cxistittfiOf future tnlcrrationsl political boundancsof non- 
IrtdiRoious nations, for the followiag purposes: (a3 protecling OUT cultufs! probities, 
irtcludinc lJU' nut limited W saered songs, sign* and symbols, traJUional ceologiwl 
knowledge and other foroa gf cultural heritage nfiht* by collecbvcly aflirnung the 
priwipla that our own Cnditenous laws and custoros tcgartLng ou cultural ptopcities are 
prior and pxiamoutit lo the assertion of any otha lam or jurisdiciion including 
irticmailonal bodies and agencies, (b) pioieclins our Indigenous Undi, air and mlcts 
from caviKiamaiwl destruction ihcough exerclems our rights of tMliliCal rtprcsCTlalion 
as Indigenous palicas beftre alt national and intcmalionil bodies that bave been chained, 
through intcfiuliOBal tfcarica, agreements MJconivntloni. with cnvunniocntal proicttlon 
responsiblillifis, (c) engaging in nrotually beneficial irade and commerce benvecti 
Indigenous mlioM and ihe economic cituqirisci owned and gpefsted «llcciivcjy by 
Indiceaoos peoples and by individual citiicw of our Indigenous nations, andj (dl 
nrcicrvlog and protecting the human rights of our ludigcrtWK people ffom such vtoiJtiOM 

as involuntary servitude, human irafficking. or any other form* of ojqjfcssiojt, 

3. To develop an cflVcihx and rocaoinfiful process to promote communjcaiion and 

c^peration among ihc Indigenous Natioas on nil other common isroci, conecra*, 
putsui island initiatives. .■ 

4. To ensure dial sehnUrly exebanges and joiM study on strategics ofsclf-dcicnntnatiOTv 
ate undertaken by Indigenous scholars. 
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MUrUM- COVENANTS 

Indi^cn OCt' arc committed la ppoviJing i.he fo1lowixi|j 

•id and auiatancc^ to the best our abitity and tn accantanoe ufilh our oivn prior and 
paraoiouni Indigenous laws, andtndtIKifiS: 

1. Exchangifig eeonomle, tegai^politial, ndiltoul and tcchnfcdl knowEedge regarding 
Ihc protctidoa ortndigenoua c^liural propcciici. 

2. Coltaboraliag on- research or envin^omental issues lliat im|ia.cr Indigenous hcineUndl, 
incl-uding baulsnc tnidiac and soc[o<«:onotnic asseuaienu that consider the cultural, 
soeral aadsusisinable uses orindigeno-us Peoples ‘(srri lories udrenurua. 

3. Particlpatins m (Rde and commerce mluioni 19 lay a foundalton fat business relations 
and the devaloptncnl of an inLcmaiional. Imcgralcd todigenousccauojn)'. and 


Biadt sigostoiy lAdigonous Nation shall: 

I . Appoint a coordinator or roaponstble ofTiciat for Treaty maliCT?; 

3. Identify and establish an inLer^Nalion coordination ofRce and communicalion nctivotL 
!o assist in iscentbling data, inrormatlon. Inowiedge snd sesraich nerded id cITecrivcIy’ 
addtess substaalial iiisucs gtcommeoeonceni: 

3. CoOftfilUle StaiCftMaU of policy and infonnatron cn Treaty matters, especially 
inronrution lo bcdisscmmalciilo ibcnmlia, 

4. Patiieipatc in periodic reviews and stiascgy planning sessions as n ceded. 

EKFECnVE DATE 

UveolTectivc dace ofibU Treaty it Augtut t, 2007 . 

RATIFICATION 

Following Che cfTcctive dale of this Tccaiy. any other Indigenous Nation may ratify ih-ii- 
Treaty at a meeting of the United League of Indigenous Nations, f^aiifying hdigenflu^ 
Natietu ntay atcaeh expbmiieni or cUriflealtoBs expressing (heu respective cultural 
luidenuadiogs aarociatcd wiiii the provtsiom of the Treaty throirsh a Statement of 
Undcxalandings which must be consuient with the spint andEnleni of the Treaty. 


rucfccrCrc« inrscNetton 1311 A 

/aut^Joi fAjLev^ 


Ng arrindjen Natieir' 

Douglas Village of the TlisgilNation 
f Conftdcratea Trilicj of liic Cclnlk RlKfvalion 
Akjsli Nelive Communny 
Wd VVai Kal Nation 


eXJU^ 

tUoA, 'Tr>^^ 
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Statement from the First Roundtable for the World Parliament of 
Indigenous Peoples, 2011 (Booshakthi Kendra, i Tumkur, India) 

We, 39 Indigenous delegates from 10 countries who attended the First round 
Table of the World Parliament of Indigenous Peoples from 07 to 10 January 2011 
at the first ever Dalit Ashram, Booshakthi Kendra (1), Tumkur in India, make the 
following Statements. 

Preamble 

Today the world is in need of Indigenous Peoples to ensure its survival into the 
future. The Indigenous Peoples of the world have sustained life with vibrancy, de- 
spite thousands of years of assault on their dignity and life-ways by dominant and 
colonial powers. The inclusive worldviews of the Indigenous Peoples have inherent 
capacity of providing the critical values and ethics, understandings, processes and 
protocols of respect and reciprocity, which unfold in ways that include relationship 
with all of life, ensuring that everyone is valued for their own unique gifts and con- 
tributions, which is the essence of real leadership and governance. 

The unrelenting assault on the cultures, histories and dignity of the Indigenous 
Peoples and the living Universe must be understood and responded to creatively by 
Indigenous Peoples themselves. The First Round Table of the World Parliament of 
Indigenous Peoples asserts that while we recognize our cultural differences, we si- 
multaneously and synergistically gather together our common cultural ethics and 
ancestral understandings toward the fulfilment of our self-assertion, self-actualiza- 
tion, self-determination, sovereignty and ultimately, our transformation. These at 
once ancient and contemporary strengths will enable us to move within the forma- 
tion of nation-states within which we find ourselves, transforming them in ways 
that embody Indigenous ethics of respect, relationship and reciprocity for Indigenous 
communities, along with all other peoples, particularly marginalised and/or excluded 
communities. The historic First Round Table in Tumkur, India has been held with 
the purpose of forming a World Parliament of Indigenous Peoples, which will pro- 
vide an alternative model of leadership, protocols and understandings, envisioning 
and expanding into a future in which all the world’s children have the possibility 
of living healthy, happy and fulfilled lives, secure in their identity, strong in their 
culture, proud of who they are, and able to carry themselves with honour, respect 
and dignity into our collective future. 

Statements 

1. Humanity has the opportunity to benefit and grow from the collective spiritual 
strengths that arise in the global spirit of Indigenous Peoples and have been honed 
in their struggles. 

2. The mindless exploitation of the cosmos in its totality poses a serious problem 
to the Indigenous Peoples, as we consider Earth as our Mother and we have lived 
in harmony with nature for millennia. Any threat to the Earth and other planets 
is a simultaneous and inseparable threat to the existence of Indigenous Peoples. 
Our suffering has been inextricably intertwined with the sufferings of the cosmos. 
The World Parliament of Indigenous Peoples, when it becomes a reality in world 
history will become a veritable mouthpiece of the peoples of the world. 

3. The adoption of the United Nations Declaration on the Rights of Indigenous 
Peoples signals a commitment to Indigenous Peoples that has not been much dem- 
onstrated to this point. 

4. Further, this adoption shows that the time has come for Indigenous Peoples to 
unite in collective action aimed at creating benefits for Indigenous communities and 
the world at large. 

5. The formation of indigenous parliaments and indigenous political entities will 
facilitate this unity, as well as facilitate collaboration, discussion, decisionmaking, 
monitoring roles and support for Indigenous communities and individuals. 

6. We see merit in developing closer ties among the political entities of Indigenous 
Peoples. We are confident that our knowledge, experience, and worldviews can be 
valuable resources in addressing common challenges for human beings, animals and 
plants and in assuring our survival. We see these possibilities as both opportunity 
and responsibility. 

7. In anticipation and preparation for the United Nations World Conference on 
Indigenous Peoples in 2014, we invite indigenous parliaments, governments, and 


1 Booshakthi Kendra is the first ever Dalit Ashram in India initiated by Jyothi and Raj in 
Tumkur, India. It means Mother Earth Centre. It has the avowed purpose of being the spring- 
hoard of learning, indigenous spirituality, indigenous philosophy and through these learning 
also generate liherative action for indigenous and other excluded peoples of the world. 
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other indigenous political entities to join the efforts in recognizing our full and just 
participation in the global political arena. 

8. The role of the World Parliament will also be to raise awareness in the domi- 
nant world about the true nature and value of indigeneity. The world will then real- 
ize that Indigenous Peoples have the answer to most problems that beset the world 
that is groping in darkness today. 

The following delegates took part in the historic First Round Table of the World 
Parliament of Indigenous Peoples in Tumkur, India. — 

1. Ms. Ang Dawa Sherpa — Nepal 

2. Ms. Shanti Jirel — Nepal 

3. Mr. Walter Hahn — Germany 

4. Ms. Heidi Oline Salmi — Sapmi, Norway 

5. Mr. Jarle Jonassen — Sapmi, Norway 

6. Ms. Maria Therese Aslaksen — Sapmi, Norway 

7. Mr. Rune Fjellheim — Sapmi, Norway 

8. Ms. Kirsten Anne Guttorm — Sapmi, Norway 

9. Ms. Silja Somby — Sapmi, Norway 

10. Ms. Donna Ngaronoa Gardiner — New Zealand 

11. Mr. Tiopira Porutu Keith McDowell — New Zealand 

12. Mr. Charles Royal — New Zealand 

13. Ms. Trish Johnston — New Zealand 

14. Ms. Monica Royal — New Zealand 

15. Mr. Kerry Laiana Wong — Hawaii 

16. Ms. Eomailani Kukahiko — Hawaii 

17. Ms. Margaret Jane Maaka — Hawaii 

18. Ms. Darlene Hoskins McKenzie — Australia 

19. Ms. Debrah Ann Hocking — Australia 

20. Mr. Lenzerini Federico — Italy 

21. Mr. D Thangaraj IAS — India 

22. Ms. Rose Mary — Nagaland, India 

23. Mr. Anil Gaikwad — ^India 

24. Dr. Ruth Manorama — India 

25. Dr. Nara Singh — Manipur, India 

26. Mr. Jon Ross — Alaska 

27. Ms. Leanndra Ross — ^Alaska 

28. Ms. Jessica Ross — Alaska 

29. Ms. Ruby Shannon Vail — USA 

30. Mr. John Vail— USA 

31. Ms. Amanda Holmes — N. America 

32. Ms. June Lorenzo — N. America 

33. Mr. Frank David Ettawageshik — N. America 

34. Ms. Rosalie Little Thunder — N. America 

35. Mr. Tupac Enrique — N. America 

36. Mr. V B Rawat — India 

37. Ms. Jyothi — India 

38. Mr. M C Raj— India 

39. Ms. Arul Kani — India 


Message of the Living Spirit of the Convening of Indigenous Peoples for 
THE Healing of Mother Earth (2008 — Cultural Territory of the Maya) 

Dear Friends, 

It is a great honor to share the “Message of the Living Spirit of the Convening 
of Indigenous Peoples for the Healing of Mother Earth, ” the outcome of the Con- 
vening that took place in the Cultural Territory of the Maya in Palenque, Chiapas, 
Mexico on March 10-13, 2008. At the direction of the participants at this gathering, 
this message is a Call To Action to Indigenous peoples, and to all peoples of the 
world. 

The Convening for the Protection of Mother Earth was planned by and for Indige- 
nous peoples from North America to bring together Indigenous leaders, including 
spiritual and traditional healers, elders, wisdom keepers, and practitioners, to ad- 
dress the need for immediate intervention and action, based upon our original 
teachings, in order to ensure a healthy future for coming generations. We recognize 
that our current and future actions must not be based upon the same worldview 
that has brought such global destruction to Mother Earth. We must reclaim and re- 
vitalize the wisdom passed on to us from our Ancestors about how to be responsible 
to each other and to the Natural World. 
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This Message was created through ceremony and prayer, hut it is up to each of 
us to find ways to give this Message life and meaning as we all take steps to protect 
the Natural World. It is intended to be a living document that serves as a source 
of inspiration to Indigenous peoples, governments, and civil society, to take our re- 
sponsibilities to protect Mother Earth seriously, and to provide some guidance for 
moving forward. 

Finally, we wish to acknowledge the participation and deliberations of the Indige- 
nous peoples, representing Indigenous nations and communities from throughout 
North America, and gratefully thank the following organizations for their generous 
contributions and support including: U.S. Environmental Protection Agency, Health 
Canada, The Mexican Secretariat of Environment and Natural Resources, The Mexi- 
can National Commission for the Development of Indigenous Peoples, and the Com- 
mission for Environmental Cooperation. 

Please visit the Convening for the Protection of Mother Earth website for further 
information at: www.indigenousconvening.com. 

Introduction 

Having been welcomed to convene in ceremony at the sacred site of Palenque 
(Cerco de Estacas) to heed the call of Mother Earth and honor the sacred elements 
of water, air, earth and fire in unity as Indigenous Peoples of Lak p Lum upon the 
traditional territory of the Maya People on the 10-13 of March 2008, we commit 
in unity to the Message of the Living Spirit. 

We the Indigenous Nations, Peoples, tribes, pueblos, communities, villages, situ- 
ated within the geopolitical boundaries claimed by the nation-states of Mexico, Can- 
ada, and the United States hereby make this declaration and urgent message to the 
world on the basis of our spirituality and the natural biological Laws of Life on 
Mother Earth, the Sacred Life-Giver. It is our inherent birthright and responsibility 
as the original free and independent Peoples of Turtle Island to care for Mother 
Earth in keeping with our Original Instructions from Creation. 

These natural laws are inclusive of Honor, Respect, Love, Compassion, Peace, and 
Friendship. It is in keeping with these natural laws and Indigenous values that the 
traditional knowledge and wisdom bequeathed to us by our ancestors, and carried 
today by our Elders, teaches us how to live in balance with the Four Sacred Ele- 
ments of Life: Earth, Water, Air, and Fire. We are the guardians of these elements 
of Life. 

Fire is meant to ignite and unite the spirit of humanity. Water is the life blood 
of all living things. Air is the sacred breath of life. Earth is the Mother that nur- 
tures us all. Beyond the tangible aspect of our relationships with all the sacred ele- 
ments, there is intangible interaction. The role of the sacred elements is central in 
our customs, traditions, stories, songs, and dances. 

The Indigenous prophecies foretell the urgent environmental crisis we face today. 
The Indigenous Peoples have the responsibility to provide our traditional knowledge 
to the world. The ancestral ways of Indigenous peoples have the power to heal our 
Mother Earth. We demand that the nation-state and state governments stop the de- 
struction and violations against the four elements of Life. 

Western legal and religious histories, philosophies and laws have totally disrupted 
our ways of life. Our traditional spiritual ways and knowledge systems honor the 
interconnections and interrelationships of the Web of Life, and sustain, not destroy 
Mother Earth. 

Vision 

As caretakers of Mother Earth, speaking with one spirit, one mind, one heart and 
as one family, utilizing the original teachings given to human beings by the Creator, 
we will restore balance and harmony to Mother Earth and all her children. 

Guided by the wisdom and vision of our ancestors in the spirit world, elders, spir- 
itual leaders and traditional and Indigenous community leaders, we understand the 
Natural Law given to us by the Creator guides our traditional way of life in har- 
mony with all creation upon the land and waters of Mother Earth. 

The Pain of Mother Earth 

As the peoples of the land, we are the first to hear, see, feel, taste and spiritually 
sense the pain of Mother Earth. She is dying and we hear her cry. Her heart is 
wounded and her pain is our pain, her illness is our illness, our survival is depend- 
ent upon her survival. 

As Indigenous peoples, we have a spiritual and familial relationship to the sacred 
elements of water, air, earth and fire, and understand their holistic and inseparable 
relationship with each other. Through the western claim of asserting ownership over 
these sacred elements their spiritual interdependence is being destroyed. 



58 


Water 

Minan ja’ Minan kuxtal — Without Water, There Is no life 

The water represents the life-blood and the sustenance of all life. The purity and 
natural flow of water is necessary for maintaining the interdependent balance be- 
tween all forms of life. Our sacred birthright includes the rivers, streams, natural 
springs, hot waters, lakes, underground aquifers, seas, bays, inlets, oceans, ice, 
snow, rain and all forms of and bodies of water. 

Deforestation and the removal of flora and fauna have resulted in the destruction 
of water sources. Organic and inorganic waste, refuse, and industrial wastewater 
are dumped directly into rivers and water sources that people need for drinking. As 
a result of toxins and pollutants, and industrial wastes many sources of water are 
unfit to drink and lead to serious and deadly health problems for humans and other 
forms of life. Indigenous peoples are often in the situation of having to choose be- 
tween thirst and the possibility of serious illness or death from drinking polluted 
and contaminated water. 

Dams and hydroelectric projects pose a massive problem for the integrity of eco- 
systems and the ability of Indigenous Peoples to maintain their traditional ways of 
life, hunting, fishing, trapping, and harvesting. As a result of diversion and deple- 
tion of pristine water sources, many Indigenous Peoples do not have access to water. 
Regulatory frameworks also infringe upon Indigenous peoples’ rights to, use of, and 
access to water. The privatization and commodification of water is a critical issue. 
No one owns water. 

Air 

The air is the Messenger that announces the rains, it is a voice of our ancestors, 
and it is the central element for the preservation of cultures. The main causes of 
air pollution are industrialization, militarization, electricity generation, energy gen- 
eration from nonrenewable sources, means of transport and inadequate manage- 
ment of toxic wastes. This situation threatens the health of our ecosystems, putting 
life at risk. Air pollution caused by automobile exhaust, has great impacts on the 
respiratory health of all peoples, particularly in urban areas. The pollution carried 
by the wind from coal-fire plants emit toxins negatively impact peoples at great dis- 
tances. The burning of oil, gas, and coal (“fossil fuels”) causing the global warming 
is the primary source of human-induced climate change. 

Earth 

Our sacred lands are under siege. The Western world improperly asserts that they 
have a right to extract the natural resources from our lands and territories without 
regard for our rights. This extraction has left in its wake a legacy of contamination, 
waste and loss of life. Indigenous peoples are facing the negative impacts of pollu- 
tion, mining, deforestation, logging, oil prospecting, dumping of toxic waste, genetic 
engineering, fertilizers and pesticides, and soil erosion, all of which contribute to a 
severe loss of biodiversity. All of these threaten food security, subsistence lifestyles, 
human health and our ability to sustain our peoples. Our peoples are suffering from 
high rates of cancers, diabetes, heart disease and other serious diseases previously 
unknown to our peoples. In the name of conservation of biodiversity. Indigenous 
Peoples have been displaced from our territories designated as protected areas. 
There is a direct correlation between the health of the land and the holistic health 
and well-being of the people. This has particular and significant impact on Indige- 
nous Women — the rape and desecration of Mother Earth is reflected in what has 
happened to Indigenous Women. 

Fire 

The fire that sparks life is being disrespected by technology of the industrialized 
world that allows it to take life such as the fire in the coal-fired powered plants, 
the toxic waste incinerators, the fossil-fuel combustion engine and other polluting 
technologies that add to greenhouse gases, a primary cause of climate change. The 
abuse of the sacred element of fire conflicts with Indigenous knowledge and prac- 
tices. Human beings are using fire in an exploitive, manipulative, destructive and 
deadly manner. The culturally inappropriate use of fire is manifested in the atomic 
bomb, military weaponry and warfare, nuclear power and radioactive waste, the ex- 
tractive energy industries of coal, oil and gas, and the burning of forests and grass- 
lands that result in the extinction of flora and fauna within our ancestral territories. 

The Healing of Mother Earth 

Based on our inherent sovereignty and consistent with our inherent birthright to 
self-determination in international law, including the United Nations Declaration on 
the Rights of Indigenous Peoples, we affirm our responsibility to protect water, air. 



59 


earth and fire. Because of our relationship with our lands, waters and natural sur- 
roundings since time immemorial, we carry the knowledge, ideas and solutions that 
the world needs today. We know how to live with Mother Earth because we are her 
children. We commit to sharing certain teachings of our peoples to all humanity so 
that they can find their original, sacred relationship to Mother Earth, Father Sky, 
and all Creation. It is our responsibility given to us by the Creator to speak for the 
plants, for the animals, and all life to bring their message to all of peoples and na- 
tions of the world. 

Traditional knowledge can aid in providing accurate ecological baselines embed- 
ded in and carried in Indigenous languages, including in traditional names of 
places, stories and oral narratives that reveal the original roles of natural habitats 
as given to us by the Creator. These baselines are critical for societal adaptation 
to environmental change, land use change and climate change, as well as indigenous 
cultural survival in the face of these detrimental changes in the world we live in 
today. 

Call to Action to Indigenous Peoples 

Based on our inherent sovereignty and consistent with our right of self-determina- 
tion in international law, we affirm our inherent birthright to water, air, earth and 
fire. We call upon our Indigenous brothers and sisters to fulfill our responsibilities 
bequeathed by our ancestors to secure a healthy environment for present and future 
generations. We know how to live with Mother Earth because we are her children. 
We are a powerful spiritual people. It is this spiritual connection to Mother Earth, 
Father Sky, and all Creation that the rest of the World must respect. Our extended 
family includes our Mother Earth, Father Sky, and our brothers and sisters, the 
animal and plant life, therefore, it is the responsibility given to us by the Creator 
to speak for the plants, for the animals, for the rest of Creation, for the future of 
all the children, for the future of Mother Earth and Father Sky. We commit to con- 
tinue our traditional practices for the environment based on standards consistent 
with the Natural Laws of the Creator for the benefit of future generations. 

We call upon all Indigenous Peoples to: 

Honor and defend all the sacred elements by conducting their traditional cere- 
monies and prayers revitalizing and perpetuating traditional values and knowledge 
systems and appl3dng them to today’s realities. We the Indigenous Peoples at this 
Convening, offer to share the following gifts of knowledge through our own skills 
that have been developed and through proven best practices/successful indigenous 
practices or knowledge that have been successful: 

• Develop recycling capabilities for plastic, paper, glass and metals in our own 
communities, ending the use of plastic; 

• Exercise traditional ways of growing crops; and 

• Plant more trees to clean the air and water, a holistic reforestation with en- 
demic plants. 

• Educate Indigenous Peoples and non-Indigenous people beginning with our chil- 
dren and including individuals, communities, governments, institutions and the 
media about the role of these sacred elements in our world and our livelihoods. 

• Create and develop an Indigenous education circle without borders, based on 
traditional knowledge using appropriate tools of science to protect our sacred 
elements. This network can include traditional practices, research experience, 
development of curriculum for our children, and a library of knowledge that can 
be shared with all of our Peoples. 

• Collaborate and organize events, gatherings and conferences for the protection 
of the sacred elements. 

• Acknowledge the ancestral time in uniting “All Nations, All Faiths, One Prayer” 
on June 21st to pray for united healing. 

• Assert and exercise our inherent, prior and collective rights to manage, main- 
tain and protect our lands and territories. 

• Express our full support for the existing Indigenous organizations and associa- 
tions which are currently advocating for the protection, stewardship and sus- 
tainability of water as a resource and as a part of Indigenous identity, spiritu- 
ality, culture and nationhood. 

• There are numerous documents, resources, tools, instruments, treaties, agree- 
ments and other constructive arrangements that have been created by or in 
partnership with Indigenous Peoples. We encourage more Indigenous Peoples to 
create such tools in accordance with their respective customs, protocols and 
laws, to articulate, implement or enforce our inherent rights and in exercising 
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self determination. We also urge Indigenous Peoples to share such tools, skills, 
knowledge and resources with each other. 

• Exercise the right of free, prior and informed consent to any actions that may 
affect their lands and territories. 

Call to Action to the Global Community 

Acknowledging the dignity of all life, peoples and nations, we call upon the global 
community to unite with Indigenous Peoples to learn the teachings and wisdom as 
bestowed to us by the Creator in order to heal Mother Earth. The realization of this 
Call to Action will only occur with the full, active and collaborative partnership of 
all peoples and nations. We call upon Leaders of all Nations of the World at all lev- 
els of decisionmaking, to accept responsibility for the welfare of future generations. 
Living by the traditional principles and values of Honor, Respect, Love, Compassion, 
Peace and Friendship, we call upon the Global Community: 

International 

• Fully implement the United Nations Declaration on the Rights of Indigenous 
Peoples. 

• Protect Indigenous peoples from the negative impacts of trade agreements. 

• Recognize the rights of Indigenous Peoples consistent with the United Nations 
Declaration on the Rights of Indigenous Peoples and other international law, in 
the implementation of international treaties, conventions and agreements rel- 
evant to the environment, trade, and human rights including: 

— Convention on Biological Diversity, including Articles 8(j) and 10. 

— United Nations Framework Convention on Climate Change (UNFCC) and 
the Kyoto Protocol 

— International Labour Organization Convention (ILO) 107 and 169 
— Organization of American States 

— OAS Proposed Declaration on the Rights of Indigenous Peoples 
— Universal Declaration of Human Rights 

— International Convention on the Elimination of All Forms of Racial Dis- 
crimination 

— International Covenant on Economic, Social and Cultural Rights 
— International Covenant on Civil and Political Rights 

— Declaration on the Granting of Independence to Colonial Countries and 
Peoples 

— General Assembly resolution 1803 (XVII) of 14 December 1962, “Permanent 
sovereignty over natural resource” 

— Declaration on the Elimination of All Forms of Intolerance and of Discrimi- 
nation Based on Religion or Belief 

National 

• Commit to the full implementation at the domestic level of the United Nations 
Declaration on the Rights of Indigenous Peoples. 

• That all levels of nation-state and state governments live up to their commit- 
ments to Indigenous Peoples by recognizing our inherent rights, cultural rights 
and rights held pursuant to treaties, agreements and other constructive ar- 
rangements. 

• Implement a system of legislation, regulation, fines or taxation for excessive use 
or abuse of any of the four sacred elements. 

• Enter into a collaborative, and active partnership with Indigenous Peoples to 
protect, sustain and maintain sacred sites of Indigenous Peoples. 

• Governments should guarantee the restructuring and repair of the damage done 
to the cultural patrimony and territory of Indigenous Peoples. 

Non-Governmental and Civil Society 

• Civil society and non-governmental organizations to involve and support Indige- 
nous Peoples in the protection of our lands, territories and rights. This includes 
advocacy concerning any activity impacting the four sacred elements. 

• Encourage civil society, and non-governmental organizations to respect and 
honor the roles and responsibilities of Indigenous Peoples in carrying out their 
mandates and roles; 
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Private Sector and State Corporations 

• Indigenous laws governing the four sacred elements must be respected by the 
private sector, in addition to relevant international, and national laws that are 
consistent with the United Nations Declaration on the Rights of Indigenous 
Peoples in carrying out their business or projects. 

• Ensure the free, prior and informed consent of Indigenous Peoples prior to com- 
mencing any undertaking which impacts the four sacred elements, including as- 
sessments or exploration, and involving the participation of governments if nec- 
essary. 

Declaration 

We, the Convening of Indigenous Peoples for the Healing of Mother Earth, sup- 
port the spirit and intent of this message and send it out to all Indigenous peoples 
and to the World as a living document. 


The Mystic Lake Declaration (from the Native Peoples Native Homelands 

Climate Change Workshop II: Indigenous Perspectives and Solutions — Prior 

Lake, Minnesota — November 21, 2009 

As community members, youth and elders, spiritual and traditional leaders. Na- 
tive organizations and supporters of our Indigenous Nations, we have gathered on 
November 18-21, 2009 at Mystic Lake in the traditional homelands of the Shakopee 
Mdewakanton Dakota Oyate. This Second Native Peoples Native Homelands Cli- 
mate Workshop builds upon the Albuquerque Declaration and work done at the 
1998 Native Peoples Native Homelands Climate Change Workshop held in Albu- 
querque, New Mexico. We choose to work together to fulfill our sacred duties, listen- 
ing to the teachings of our elders and the voices of our youth, to act wisely to carry 
out our responsibilities to enhance the health and respect the sacredness of Mother 
Earth, and to demand Climate Justice now. We acknowledge that to deal effectively 
with global climate change and global warming issues all sovereigns must work to- 
gether to adapt and take action on real solutions that will ensure our collective ex- 
istence. 

We hereby declare, affirm, and assert our inalienable rights as well as responsibil- 
ities as members of sovereign Native Nations. In doing so, we expect to be active 
participants with full representation in United States and international legally 
binding treaty agreements regarding climate, energy, biodiversity, food sovereignty, 
water and sustainable development policies affecting our peoples and our respective 
Homelands on Turtle Island (North America) and Pacific Islands. 

We are of the Earth. The Earth is the source of life to be protected, not merely 
a resource to be exploited. Our ancestors’ remains lie within her. Water is her life- 
blood. We are dependent upon her for our shelter and our sustenance. Our lifeways 
are the original “green economies.” We have our place and our responsibilities with- 
in Creation’s sacred order. We feel the sustaining joy as things occur in harmony. 
We feel the pain of disharmony when we witness the dishonor of the natural order 
of Creation and the degradation of Mother Earth and her companion Moon. 

We need to stop the disturbance of the sacred sites on Mother Earth so that she 
may heal and restore the balance in Creation. We ask the world community to join 
with the Indigenous Peoples to pray on summer solstice for the healing of all the 
sacred sites on Mother Earth. 

The well-being of the natural environment predicts the physical, mental, emo- 
tional and spiritual longevity of our Peoples and the Circle of Life. Mother Earth’s 
health and that of our Indigenous Peoples are intrinsically intertwined. Unless our 
homelands are in a state of good health our Peoples will not be truly healthy. This 
inseparable relationship must be respected for the sake of our future generations. 
In this Declaration, we invite humanity to join with us to improve our collective 
human behavior so that we may develop a more sustainable world — a world where 
the inextricable relationship of biological, and environmental diversity, and cultural 
diversity is affirmed and protected. We have the power and responsibility to change. 
We can preserve, protect, and fulfill our sacred duties to live with respect in this 
wonderful Creation. However, we can also forget our responsibilities, disrespect Cre- 
ation, cause disharmony and imperil our future and the future of others. 

At Mystic Lake, we reviewed the reports of indigenous science, traditional knowl- 
edge and cultural scholarship in cooperation with non-native scientists and scholars. 
We shared our fears, concerns and insights. If current trends continue, native trees 
will no longer find habitable locations in our forests, fish will no longer find their 
streams livable, and humanity will find their homelands flooded or drought-stricken 
due to the changing weather. Our Native Nations have already disproportionately 
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suffered the negative compounding effects of global warming and a changing cli- 
mate. 

The United States and other industrialized countries have an addiction to the 
high consumption of energy. Mother Earth and her natural resources cannot sustain 
the consumption and production needs of this modern industrialized society and its 
dominant economic paradigm, which places value on the rapid economic growth, the 
quest for corporate and individual accumulation of wealth, and a race to exploit nat- 
ural resources. The non-regenerative production system creates too much waste and 
toxic pollutions. We recognize the need for the United States and other industri- 
alized countries to focus on new economies, governed by the absolute limits and 
boundaries of ecological sustainability, the carr 3 dng capacities of the Mother Earth, 
a more equitable sharing of global and local resources, encouragement and support 
of self sustaining communities, and respect and support for the rights of Mother 
Earth and her companion Moon. 

In recognizing the root causes of climate change, participants call upon the indus- 
trialized countries and the world to work towards decreasing dependency on fossil 
fuels. We call for a moratorium on all new exploration for oil, gas, coal and uranium 
as a first step towards the full phase-out of fossil fuels, without nuclear power, with 
a just transition to sustainable jobs, energy and environment. We take this position 
and make this recommendation based on our concern over the disproportionate so- 
cial, cultural, spiritual, environmental and climate impacts on Indigenous Peoples, 
who are the first and the worst affected by the disruption of intact habitats, and 
the least responsible for such impacts. 

Indigenous peoples must call for the most stringent and binding emission reduc- 
tion targets. Carbon emissions for developed countries must be reduced by no less 
than 40 percent, preferably 49 percent below 1990 levels by 2020 and 95 percent 
by 2050. We call for national and global actions to stabilize CO 2 concentrations 
below 350 parts per million (ppm) and limiting temperature increases to below 1.5°c. 

We challenge climate mitigation solutions to abandon false solutions to climate 
change that negatively impact Indigenous Peoples’ rights, lands, air, oceans, forests, 
territories and waters. These include nuclear energy, large-scale dams, geo-engi- 
neering techniques, clean coal technologies, carbon capture and sequestration, bio- 
fuels, tree plantations, and international market-based mechanisms such as carbon 
trading and offsets, the Clean Development Mechanisms and Flexible Mechanisms 
under the Kyoto Protocol and forest offsets. The only real offsets are those renew- 
able energy developments that actually displace fossil fuel-generated energy. We 
recommend the United States sign on to the Kyoto Protocol and to the United Na- 
tions Declaration of the Rights of Indigenous Peoples. 

We are concerned with how international carbon markets set up a framework for 
dealing with greenhouse gases that secure the property rights of heavy Northern 
fossil fuel users over the world’s carbon-absorbing capacity while creating new op- 
portunities for corporate profit through trade. The system starts by translating ex- 
isting pollution into a tradable commodity, the rights to which are allocated in ac- 
cordance with a limit set by States or intergovernmental agencies. In establishing 
property rights over the world’s carbon dump, the largest number of rights is grant- 
ed (mostly for free) to those who have been most responsible for pollution in the first 
place. At UN COP15, the conservation of forests is being brought into a property 
right issue concerning trees and carbon. With some indigenous communities it is dif- 
ficult and sometimes impossible to reconcile with traditional spiritual beliefs the 
participation in climate mitigation that commodifies the sacredness of air (carbon), 
trees and life. Climate change mitigation and sustainable forest management must 
be based on different mindsets with full respect for nature, and not solely on mar- 
ket-based mechanisms. 

We recognize the link between climate change and food security that affects Indig- 
enous traditional food systems. We declare our Native Nations and our commu- 
nities, waters, air, forests, oceans, sea ice, traditional lands and territories to be 
“Food Sovereignty Areas,” defined and directed by Indigenous Peoples according to 
our customary laws, free from extractive industries, unsustainable energy develop- 
ment, deforestation, and free from using food crops and agricultural lands for large 
scale bio-fuels. 

We encourage our communities to exchange information related to the sustainable 
and regenerative use of land, water, sea ice, traditional agriculture, forest manage- 
ment, ancestral seeds, food plants, animals and medicines that are essential in de- 
veloping climate change adaptation and mitigation strategies, and will restore our 
food sovereignty, food independence, and strengthen our Indigenous families and 
Native Nations. 

We reject the assertion of intellectual property rights over the genetic resources 
and traditional knowledge of Indigenous peoples which results in the alienation and 
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commodification of those things that are sacred and essential to our lives and cul- 
tures. We reject industrial modes of food production that promote the use of chem- 
ical substances, genetically engineered seeds and organisms. Therefore, we affirm 
our right to possess, control, protect and pass on the indigenous seeds, medicinal 
plants, traditional knowledge originating from our lands and territories for the ben- 
efit of our future generations. 

We can make changes in our lives and actions as individuals and as Nations that 
will lessen our contribution to the problems. In order for reality to shift, in order 
for solutions to major problems to be found and realized, we must transition away 
from the patterns of an industrialized mindset, thought and behavior that created 
those problems. It is time to exercise desperately needed Indigenous ingenuity — 
Indigenuity — inspired by our ancient intergenerational knowledge and wisdom given 
to us by our natural relatives. 

We recognize and support the position of the International Indigenous Peoples 
Forum on Climate Change (IIPFCC), operating as the Indigenous Caucus within the 
United Nations Framework Convention on Climate Change (UNFCCC), that is re- 
questing language within the overarching principles of the outcomes of the Copen- 
hagen UNFCCC 15th Session of the Conference of the Parties (COP15) and beyond 
Copenhagen, that would ensure respect for the knowledge and rights of indigenous 
peoples, including their rights to lands, territories, forests and resources to ensure 
their full and effective participation including free, prior and informed consent. It 
is crucial that the United Nations Declaration on the Rights of Indigenous Peoples 
(UNDRIP) is entered into all appropriate negotiating texts for it is recognized as the 
minimum international standard for the protection of rights, survival, protection 
and well-being of Indigenous Peoples, particularly with regard to health, subsist- 
ence, sustainable housing and infrastructure, and clean energy development. 

As Native Nations and Indigenous Peoples living within the occupied territories 
of the United States, we acknowledge with concern, the refusal of the United States 
to support negotiating text that would recognize applicable universal human rights 
instruments and agreements, including the UNDRIP, and further safeguard prin- 
ciples that would ensure their full and effective participation including free, prior 
and informed consent. We will do everything humanly possible by exercising our 
sovereign government-to-government relationship with the U.S. to seek justice on 
this issue. 

Our Indian languages are encoded with accumulated ecological knowledge and 
wisdom that extends back through oral history to the beginning of time. Our ances- 
tors created land and water relationship systems premised upon the understanding 
that all life forms are relatives — not resources. We understand that we as human 
beings have a sacred and ceremonial responsibility to care for and maintain, 
through our original instructions, the health and well-being of all life within our tra- 
ditional territories and Native Homelands. 

We will encourage our leadership and assume our role in supporting a just transi- 
tion into a green economy, freeing ourselves from dependence on a carbon-based fos- 
sil fuel economy. This transition will be based upon development of an indigenous 
agricultural economy comprised of traditional food systems, sustainable buildings 
and infrastructure, clean energy and energy efficiency, and natural resource man- 
agement systems based upon indigenous science and traditional knowledge. We are 
committed to development of economic systems that enable life-enhancement as a 
core component. We thus dedicate ourselves to the restoration of true wealth for all 
Peoples. In keeping with our traditional knowledge, this wealth is based not on 
monetary riches but rather on healthy relationships, relationships with each other, 
and relationships with all of the other natural elements and beings of creation. 

In order to provide leadership in the development of green economies of life-en- 
hancement, we must end the chronic underfunding of our Native educational insti- 
tutions and ensure adequate funding sources are maintained. We recognize the im- 
portant role of our Native K-12 schools and tribal colleges and universities that 
serve as education and training centers that can influence and nurture a much 
needed Indigenuity towards understanding climate change, nurturing clean renew- 
able energy technologies, seeking solutions and building sustainable communities. 

The world needs to understand that the Earth is a living female organism — our 
Mother and our Grandmother. We are kin. As such, she needs to be loved and pro- 
tected. We need to give back what we take from her in respectful mutuality. We 
need to walk gently. These Original Instructions are the natural spiritual laws, 
which are supreme. Science can urgently work with traditional knowledge keepers 
to restore the health and well-being of our Mother and Grandmother Earth. 

As we conclude this meeting we, the participating spiritual and traditional lead- 
ers, members and supporters of our Indigenous Nations, declare our intention to 
continue to fulfill our sacred responsibilities, to redouble our efforts to enable sus- 
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tainable life-enhancing economies, to walk gently on our Mother Earth, and to de- 
mand that we be a part of the decisionmaking and negotiations that impact our in- 
herent and treaty-defined rights. Achievement of this vision for the future, guided 
by our traditional knowledge and teachings, will benefit all Peoples on the Earth. 

Approved by Acclamation and Individual Sign-ons. 


IntergoveirnmentAl Accord between the 
Trib&l LcAdcrfi of the Federally Kecognised Indian Tribea in Michigan 

and the 

Oovemor of the State of Michigan 
to Address the Cruoial Issue of Climate Change 


Whereas, the Tribal icuderb of ihv federally recogiiizeci Indian Tribes in Michigan 
and the Governor of the state of Michigan recognize tho vital importance of the 
health and quality of the Great Lakes, inland waters, air, geography, ecosystems, 
plants, and wildlih* to tho culturai. and economic welfare and future of all 

of mir citizens; 

Wlicreas, climate cl^nge poses a grave and immediate threat to the environment, 
quality of life, and economy for all of our citizens; 

Whereas, each of tlienVibea and the state of Michigan are individually exploring 
wfiy.^ tosignlflcnnnly reduce greenhouse gas emissiens, primarily C02, which cause 
global warming; 

Whereas, the Tribal lcu.dcr» nnd the Governor understand that climate change is 
not conrined to geographic boundaries and that the prevention and mitigntion of 
.^ligniflcnnt global warming must include changes in sociul, economic, and 
govermaental activitie.s; 

Wbereus, combining thoir expertise and resources will aid the state and tribes to 
meet their shared commitment to reduce greenhouse gtis emrs-sions: 


NOW, THBREFORE, the undersigned TrilinJ Leaders ond the Governor nfTirm 
their Joint commitment to combat global warming through reduction of greenhouse 
gas emissions and. in furtherance of this goal, agree to de.signate appropriate 
representattvos of their respective environnacntal or natural resources programs 
who shall meet at Ifitast twice each year as the TribahState Climate Change Forum. 
Tho purpose of the Forum Is to share informnLinn, develop unalysca, and propose 
action plans to address global warming through methods including but not I united to 
pollution control, alternative clean energy and conservation. Because 

t-nbcUvely uddroiSising global warming is cioavly linked to the protection of our water 
resources, the TnbahSLate Climate Change Forum may* hold its meetings in 
coiyunction v.nth the biannual meetings being held under the Tribal-State water 
resources accord entered into on May 12, 2004. Tho Forum shall coordinate its 
eflbrts with and review the data and Anding.^i nf other ageneie.s and work groups in 
tJte state working on t4ie problem ofglobal warming. 
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Bfilvrvri intu thru tllh Jttnt, ^OOO: 



D. K. Spra(;xje. Tribnl Cbnlrman 
Mntch'&B^Nash'ShC'WIah Bs&d gf 
Poit4xwulOini Tndiunip 


Hui^i 




Kib M«jih ipaudrT^bi^Ch n I 

uhville jncttan ^oimwU nity 




W. Chris SwHxts, President 
Ktrwemxnw B<xy Indian Community 


.r;.» 'T'. 




dim Xriliftl Chiiirmixn 

Lac Viaux Daaart B&nd of Lnk^ 
SujMyrior Chxppcwn 





/)',,' k si 


f rnnk ISttuwaycBhlk, 'TribxjJ Chairnmn 
Litti« 'IVavcrw* Sny Brmd.s ot'Odawn 
IndinnA 

l«iiurxi Spurr. TribA Chair 


Luurxi Spurr. 

NotLawasoppi Huron Band of 
Pnt/xwiiUirnj Tndinna 


John Mi 1 1 ^i^Vib&K^hairnila n 
Pak&^on Band nf PotnwatQnii TnilianA 






1%^ 



Fred Cantu. Tribal Chl«r 
Sn^dnaw C^tippowA Indian 




Darwin “Joe^'McCoy, iVihPi ChitiriXtnn 
SauLt Sta. Marla TriLa of ChippawH 
Indians 


The Chairman. Thank you very much for your statement. 

And now I would like to call on Senator LJdall to make the next 
introduction of a panelist. 

Senator Udall. Thank you very much, Chairman Akaka. Let me 
welcome here Duane Yazzie, from the Navajo Nation. Mr. Yazzie 
has served the Navajo Nation at all levels of government, from a 
local chapter level to the Navajo Nation, and I think ha a wealth 
of experience, particularly in this area. He has chaired the Navajo 
Nation Human Rights Commission and I think has a lot to say 
about this UN Delegation. 

I hope I will be able to be here at the questioning phase, but if 
I am not, I hope that you talk about climate change and the im- 
pacts we are going to see on indigenous people around the world, 
and impacts you will see there at the Navajo Nation. 

Welcome. It is good to have you here. Please proceed with your 
testimony. 

Thank you. Chairman Akaka. 

The Chairman. I thank you. Senator Udall. 

STATEMENT OF DUANE H. YAZZIE, CHAIRPERSON, NAVAJO 
NATION HUMAN RIGHTS COMMISSION 

Mr. Yazzie. [Greeting in native tongue.] Thank you, my good 
leaders. 

Senator Udall, I now hold the greater position than all that you 
see on my resume, that of a grandpa and a farmer. 

On behalf of the Navajo Nation Human Rights Commission and 
the Navajo Nation, we thank you for the opportunity to speak 
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about how the United Nations Declaration on the Rights of Indige- 
nous Peoples will improve current U.S. legislation that concerns 
Native Americans. The Declaration sets the standard to guarantee 
Native Americans the rights to sacred sites. The Declaration fills 
the gaps where U.S. domestic policy and law has failed to protect 
sacred sites. 

We Navajos and many other Native peoples consider the Navajo 
Mountain, Dook’o’oosliid, the San Francisco Peaks, located in Ari- 
zona, near Flagstaff, as a sacred entity. Since 2004, the Navajo Na- 
tion has litigated for the protection of the Peaks pursuant to the 
American Indian Religious Freedom Act, the National Historic 
Preservation Act, the National Environmental Policy Act and the 
Religious Freedom Restoration Act. Although we revere the Peaks 
as a sacred, single living entity, these Federal acts have failed to 
protect the Peaks from desecration and economic exploitation. 

In 2009, the U.S. Supreme Court denied certiorari to the Ninth 
Circuit en banc decision upholding the Coconino National Forest 
Permit authorizing the Arizona Snowbowl Ski Resort to use re- 
claimed water to produce artificial snow for economic and rec- 
reational purposes. On May 24, 2011, the Snowbowl began con- 
struction to install a water pipeline for manufacturing artificial 
snow. The Navajo Nation continues to oppose the Snowbowl efforts, 
because the use of wastewater poses great concern to us. 

The use of wastewater will contaminate the soil and the medic- 
inal vegetation needed to perform ceremonies and prayers. The use 
of wastewater will prevent a Navajo traditional medicine person 
from effectively treating his or her patient. 

The implementation of the Declaration will hold the U.S. ac- 
countable to its responsibility toward Native Americans. The Dec- 
laration recognizes Native Americans’ possession of distinct rights 
to sacred sites since time immemorial, whereas the United States 
recognizes a few rights post-colonization. 

The Declaration Articles 11 and 12 acknowledge the indigenous 
peoples’ rights to protect and access past, present and future cul- 
tural and Religious sites. Also, the Declaration recognizes the right 
to practice tradition, custom and ceremonies. The Peaks constitute 
one of the four main sacred sites to Navajos. Four sacred moun- 
tains surround the Navajo Nation, and the cultural integrity rests 
on the four sacred mountains remaining pure. If one of the moun- 
tains is contaminated, it negatively impacts the quality of Navajo 
life. 

Furthermore, the Declaration Article 24 and 25 recognizes the 
right to traditional medicines and medicinal vegetation, and the 
right to maintain and strengthen the distinctive spiritual relation- 
ship with the land. Navajos gather traditional medicine on the 
peaks. However, the same vegetation may not exist in the future, 
due to the contamination. 

The Commission and the Navajo Nation advocate for the imple- 
mentation of the Declaration and have identified three methods in 
which the U.S. can implement the Declaration. One, ratify the Dec- 
laration. Two, integrate the Declaration into existing law and pol- 
icy. And three, legislatively address Indian law jurisprudence. 

Ratifying the Declaration will mandate the U.S. to change its 
laws and policies toward Native Americans. Integrating the Dec- 
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laration into existing law will focus substantively on the value of 
sacred sites, instead of placing an undue burden on procedure. 
Also, the Declaration will emphasize international policy instead of 
relying on domestic policy alone. 

Legislatively addressing Indian law jurisprudence will repair the 
disposition of Native American rights to sacred sites. While imple- 
menting the Declaration creates a challenge, the United States 
must balance its own interests with the rights of Native Ameri- 
cans. The United States must respect and abide by international 
law regarding indigenous human rights, specifically those that ad- 
dress sacred sites. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Yazzie follows:] 
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Prepared Statement of Duane H. Yazzie, Chairperson, Navajo Nation Human 

Rights Commission 


On belialf of t}ie Navajo Nation, the Navajo Nation Human Rights Commission* 
(“Commission"), we thank you for the opportunity to present written testimony regarding the 
Dvetsiglit lienring on Setting the Standnrd: Domestic Policy Implications of the U.N. 
Declaration on the Rights of Indigenous Peoples as it relates to sacred sites 

L INTRODUCTION 

In September 2007, the United Nations General Assembly passed the United Nations 
Declaration on the Rights of Indigenous Peoples (“Declaration”) This momentous act 
compliments the 194S passage of the United Nations Universal Declaration on Human RJglits.' 
Tlie Declaration recognizes die iuheremt rights of Native Americans prior to colonization and 
secs the standard to guarantee Native Americans the rights to sacred sites. 

The Declaration also fills the gaps where domestic law and policy fail to protect and preserve 
sacred sites. The Navajo Nation and Navajos consider the San Francisco Peaks (“Peaks") 
sacred. The desecration of tlic Peaks violates die human rights of Navajos. Implementaiion of 
the Declaration serves to slop the human rights violations that Native Americans continues to 
endure in the twenty-first (21”) century. 

First, this report provides a bacl^ound of the Declaration, the Peaks and legal clTorls 
undertaken by (he Navajo Nation to protect the Peaks. Second, this report discusses the current 
United States of America (“U.S.") legal fiamework intended to protect sacred sites and die 
gaps created by law. Third, this report highlights the importance of the E>eclaration as it relates 
to Navajos. Finally, the Commission identified three (3) methods to implement tlie Declaration 
within die U.S legal framework. 

II. BACKGROUND 

A. The United Nations Declaration on theR^hts of Indigenous Peoples 

The United Nations General Assembly adopted the Declaration on September 13, 2007, by a 
majority of one hundred and fotty-foirr (144) nalions-states in favor, four (4) votes against, and 
eleven (11) abstentions. Australia, Canada, New Zealand and the U.S. voted against the 


^ See Navajo Nation Codu Ann. tit. 2,^921 (staling Ihal Un; Commissian "is argaaized to apeialc as a 
deaiiiighcuse entity to adjnimstraiivdy address diacrimmamry actions against dttaans ofttie Nasitjo Nation and 
ID interface wilJi the Ineai state and iedeniL govunmcnls and with rational and irtentatinntil btmian rights 
oiganizations in a accartliuice with its plan of operation and applicahle laws and regulations of the Navajo 
Nation.”}, 

’ The CatnmisBion wotild like lo ihanl: Deane H, Yazzie. Chaimati; Naomi L tVMte, Associate Aiionicy; Rodney 
L. Tahe, Policy Analyst; end KLathijn Stevenson. Student for thett assistance in the prepaiation of this testimony. 

’ United Nations Declaration on the Rights oflndigenons Peoples, UN G.A. Res 61/21)5, LfN H.R.C., 6lsl Sess.. 
Anneit, Agenda Item C8, UN Doc. .A/RES/61/295 (2007) (hereinafiet UNDRIP]. 

■•Universal Declaration of Human Rights. UN G.A Res.217A(in), U.N. Doc. A/81 0 (1948). 
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DeclHration. Azerbaijan, Bangladesh, Bhutan, Biinindi, Colombia, Georgia, Kenya, Nigen’a, 
Russian Federation, Samoa and Ukraine abstained.’ 

In April 2009, one hundred and eighty-two (182) nation-states reached a consensus and 
“[wjelcomeld] the adoption of the [Declaration] which... positive[iy] impact... the protection of 
victims and, in this conteKt, urgeld] States to take all necessany measures to implement the 
rights of indigenous peoples in accordance with international human rights instruments without 
discrimination . . . Since its adoption, Australia, Canada, Columbia, Mew Zealand, Samoa 
and the U.S. now endorse or support the Declaration.’ 

In December 2010, President Barack H. Obama issued an Amoimce/nenl of U.S. Support for 
tJic United Nations Declaration on the Rights of indigenous Peoples^ (“Announcement"). TTi« 
Announcement “express [ed] [the] aspirations of the United States, aspirations that this country 
seeks to achieve within the structure of the U.S. Constitution, laws, and international 
obligations, while also seeking, where appropriate, to improve our laws and policies.”’ 
Currently, the Declaration remains a non-legally binding document. The Navajo Nation urges 
the U.S. to adhere w the international standards and advocates for the Declaration to become 
binding upon the U.S. 

The Declaration provides recognition for ri^ts Native Americans possessed since time 
immemorial that the U.S. disregards. The U.S. recognizes a few rights post-colonization.'* For 
example, the DEclaration addresses the right to self-determination, collective and cultural 
rights, and the right to distinctiveness." hi addition, the Declaration provides for the rights to 
education, health and language.'^ The Declaration also emphasizes the rights of Native 
Americans to maintain and strengthen their own uniciueness, cultures and traditions, and to 
control the natural resources located on traditional lands, 

Since colonization, the U.S. ignored the inherent rights of Native Americans when it did not 
adhere to treaties, compacts or other agreements.''* The U.S. also ignored Native Americans 
human rights when it enacted the policies to tcnninate Indians,*’ assimilate the people,'* take 


’ UN Permanent Forum on Indigenous Peoples, United Kaiiom DeciaruHoK on the Rights of hidigenoits Pcoptar, 
availabte at tittp://v\ww.im.oTg/esa/sD[:dc^VunptiL/Bn/de[;1aration.htinl (last visited June t&, 201 1) [tieneinafter 
Stgualory Nations] , 

* United Nations Office of tlie Hi^i Cotnmiss tone rforHuitiBuRiglits, Outcome Document of the Durban Rcvtcw 
Cotfarence. 24 April 2009, para. 73, ouflt7rrfcfeo/http://wtvw.tin.org/durt)aiirevjew2009^dPDuTtiap_RcvJow_oul 
come_documeiit_Eu. pdf (last visited Juic 17, 2011} (emptmsis added). 

’ Sicnaioty Netions, supra nole 5. 

* U.S. Dep’t of State, ^'Annowicenteiit of U.S. Support for the Ihttted Noiiota Declaralioii on the Rights rf 
iadigetv/as P&tpks; tnittaUves to i^ronioUt the Governnient^o-OaverottKni Rctiutionship & Improve the Lives of 
Indigenons Petpiesr availabte o/litlpt//wwwstali3.gov/docuuieuta'orgatu2alioti/153223.pdf0tist visited June 16, 
2011) (hcmimilerdiinDaneemenr r2/'iy.,St Support], 

’Wat 1. 

^ UNDRIP, supra note 2, passim. 

"U. 

“Mat Alt. 14, 17. 

“M at passim. 

Lonewolf k Hitchcock, ]S7U.S.5S3(1 903). 

“hidiati Removal Act of 1830, 25 US.C 1988 §174; aeealw, HJL Res. 108, 83"* Cong. (1933) (enacted). 
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away the land,” and asserted unilateral plenary authon'ty without recourse,'® The U.S. 
continued to ignore Native Araerican human rights when a federal agency authorized the 
desecration of a sacred site tliat will irreparably daiiiagc tlie Navajo Life Ways. Tlic Navajo 
Nation calls upon the U.S. to disallow further human rights violations. 

B. The San Francisco Peaks 

Protection of the Peaks greatly concerns Native Americans because Native Americans revere 
the Peaks as a sacred “single living entity."'" Navnjos hold the Peaks just as sacred as llic 
Judeo-Christian community holds Mount Sinai®" because the Peaks serve as the foundation to 
the Navajo Life Way.®' Navajos hold a responsibility to remain on and care fertile land where 
±e Creator placed us.®' Knowledge of sacred places carries with it the obligation to care for 
them tlirougii die appropriate ceremonies, prayers and songs,®® Sacred places also olTer a place 
for ceremonies and promote healing for Navajos.®* 

Nav^o ceremonies require regular, sometimes daily, access to sacred places and plants. For 
exainplc, “Navajo [medicine people] collect materials from the Pe^ to form medicine 
bundles. ... as a means to connect witli die divine."®® For Navajos, respect for the sacredness 
of die land requires use and occupancy rights not afforded to Native Americans on public 
land.®® The essence of the Navyo culture and religion is the relationship between die people 
and the land, and enn only be practiced on the land held sacred for generations.®® 

C. Litigation to Protect (he San Francisco Peaks 

Nave^o Nation v. United Slates Forest Service:^ involved Native American efibrts to prevent 
the Arizona Snowbowl Resort Limited Partnership {“Snowbowl”) from using recycled 


** An Oidiaance fortlie Govcnumiiit afUie Tendtory dPUic United Stales. Notth-West of the River Ohio. 

Cotigress oflhc Confcdeiaiiott, Doc. No. 32 (17S7}, commanty known as the Northwest Ordinance of I7S7. 

^ Genetnl Allotment Act of ISS7. 24 Stitt. 388, commonty known as the Datves Act 

“.See, Rfs, ifnifett Stalest. Kagama, 1 IS U.S. 375 {1886)i C'tierotea Hatton v. O'eor^, 30 U.S. 3. 17 (1831) 

(holding Umt "[Indians] are in astateofpupilaBe, Thetr relation to the United Slates resembles that ofa ward loa 

guarduin,"). 

” Natvjo Nation v. U.S. I-'oresi .Senr, 408 F. Supp. 2ii. Sflfl, SB7 (D, Aria 2006). 

“ A'ovi^o Nialoii V. U.S. Foratr &rv., 535 F.3d 1DS8 (Oth CSr. 2008). pelittoii Jbr writ Jtlerf, WL 355746, U.S. Feb. 
6, 2009 (tio. 08*8®16), al 12 [hereinafter Peril fofi/br WrJr], 

Reunion of the Navajo NAtion Connei!* CN“69“02 (1 l/OS/2002) §5(B) (an^eodmg Title 1 of Jie Navajo 
Nation Code to rtcofinize the Fimdametial LavL3 of the Dine)|herein after Council Resolution], 

** Petition lor Writ, mpra note 1 6, at 1 8-1 0. 

” Pctitiofi for \Vrit, siipra rote 16, at 5 (citing the Final EnvirottnwnRil Impact Statement by the United States 
FotckI Scrvioc). 

^Stee^ttera/Z^RebecMTsiMie, Otifuic, and Canmuniiy: I^cjlecfions ott S'adve Sovervign^and P/vpt:r(y 
i«.4wflr«»,34 iND. L. Rev. 1291, 1306 (2001):5(fe£i'*j BCrisien A. CsxpzaXir, A Property Rigfils Approach to 
Sacred S/tes Cases: Asscrimg a Place for l/ufiunsasi^'onowticrs^ S2 UCLA L K£V. 1 061t 1 1 12-34 (discussisg 
tribal law and custom as a tuc^iaci siu ri;>r tocogniriug Indian property rights to sacred sites). 

’'Council Rjesolution, supra note 2 U at §5(G). 

^ Navajo Nation, 4 0 S F. Supp. 2d. at $67. 
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wasiewHtcr to produce ardficiol snow on the Peaks.^* Snowbowl has a special use permit that 
allows it to operate a ski area on federal land. The Navajo Nation lost at the Arizona Federal 
District Court and appealed to tlie Ninth Circuit Court of Appeals ("Ninth CircuiC).^“ A three 
judge panel of the Ninth Circuit ruled in favor of the Navajo Nation and barred the U.S. Forest 
Service froin allowing the use of recj’cled wastewater to produce artificial snow.^' 

Tlic U.S. government and Snowbowl then petitioned the Ninth Circuit for Reconsiderdtion. 
The Navajo Nation reargued the case in front of an eleven judge en banc panel of the Ninth 
Circuit, which overturned the three judge panel ruling by eight to three (8-3),’^ In response to 
the Ninth Circuit en banc decision, tiic Navajo Nation pedtioiiod for Writ of Certiorari in the 
U.S. Supreme Court “(Supreme Court”). On June 8, 2009, the Supreme Court declined 
ceittorari.^’ In effect, the Supreme Court upheld the Ninth Circuit cn banc ruling, which 
anthorized the Snowbowl to use recycled wastewater to produce artificial snow. 

On May 24, 201 1, the Snowbowl began construction to install a water pipeline for producing 
artificial snow. The Navajo Nadon continues to appose the SnowbowTs e^rts because the use 
of recycled wasiewiter will contaminate the soil and tncdicinal vegetation needed to perform 
ceremonies and prayers. Moreover, the cultural integrity of the Navajo depends on the Peaks 
remamiug pure. The Navajo Nation maintains the six sacred mountains, includmg the Peaks, 
must be “respected, honored, and protected for they are the foundation of the Naviyo Nsttion.”’^ 
Also, the ceremonies and prayers must he “preserved, taught, maintained and performed in 
their original fhmis"*^ The U.S., tlirough die U.S. Forest Service (“Forest Service”), will 
permanently disrupt the relationship between Navajos and the sacred site by permitting the 
Snowbowl to produce artificial snow from recycled wastewater, wliicli contains human waste 
matter, on the Peaks.^'' Therefore, the Navajo Nation’s Life Ways are at risk of permanent 
damage. 

III. GAPS CREATED BY FEDERAL FRAMEWORK 

A. American Indian Religious Freedom Act of 1978 

The American Indian Religious Freedom Act (“AIRFA") provides a federal policy to "protect 
and preserve fcr American Indians their inherent right of fieedora to believe, express, and 
exercise the traditional reli^ons. . . including but not limited to access to sites, use and 
possession of sacred objects, and the freedom to worship through ceremonials and traditional 
rites,”’^ The AIRFA directs federal agencies to consult with native traditional religions leaders 


"'W, at 888. 

“M/Kq/ 0 ;Vu//un K UX ;-u«i!/.S'arv.,479 F3d lflZ4, ia25-26<9tli Cir, 2D07). 

”/d.atl024. 

Xaliun v. UX I'aresl Xcrv.t 535 F3d l(lS8,/Mixir//» (9lh Cir. 200K){ii:h(ainr[^Gi1 banc), ca^t. den.^}74 
L.Ed.2d270(200S>). 

f^attan w VX I''ares!Xcnf.^ cert, dctiled, !29 S. Ct 2763 (2D09). 

^Riaolulion oflhe Navajo Nnliom Council, CN-69dl2 {1 1/08/2002) §5(131 (amending nile 1 oftie Navajo 
Nation Code lo roct^iae ihc Fundamental ljuws oftbe Dine). 

“/</. at §301), 

“jVrtvq/o AWfoi), 479 F,3d at 1042-43. 

’MaaS.C § 1996(2011). 
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to determine what changes need to occur within tlie federal policy.^ One eliange made to 
federal policy was Executive Order 13007, which encouraged agencies to “preserve and 
protecr Native American religion and practices.®’ However, the Executive Order creates no 
substantive rights or remedies for Native American religious practice.’’” The Executive Order 
states tiiat it may nut be used tu “impair enforceable rights to use Federal land, dial liavc been 
granted to tlihd parties.’’’” 

Though U.S. Congress (“Congress”) intended the AIRFA to provide protection ftir sacred sites, 
the Supreme Court consistently finds against Native Americans efforts to protect and preserve 
sites located on federal public land.'*” Also, AIRFA suggests that Native Americans “enjoy 
protection of sacred sites b^ond the Constitution; the reality is that they enjoy less protection 
and freedom than other American individuals and groups’*^” because tire statute is void of legal 
rights enforceable arainst auy person or entity.'*'* In feet, the AIRFA is routinely thought of as 
having “no teeth.“’'^The U.S. continues to effect policies that ate mainly procedural with no 
substantive rights. 

B. NationalEttvlrotittiental Policy ActDfl969 

Congress enacted the National Environmental Policy Act {“NEPA") as part of the policy to 
protect Native American cultural resources.'*” The NEPA sets fbrtli procedures for federal 
agencies to evaluate the efreels ofmajor federal actions” on Native American nations (“Indian 
natiens”),” Major federal actions consist of federal approval, federal permit, or federal funding 
actions that frequently occur on Native American lands.'** One stated purpose of the NEPA 
preserves “cultural and natural aspects of our national heritage."^” However, the NEPA merely 
requires a federal agency to take a hard look at the environmental impacts of a proposed 
action”” and develop an Envinonnicatal Iinpact Statement (“EIS”).”' The NEPA provides no 
substantive protection for the negative impacts on Indian nation will suffer due to the proposed 


”!d. 

” Exec. Order No. 13D07, Fed Rej. 2677 i (May 24, 1996). 

“Suidra B. Zellmer, i'liltural mui His!t>ric Resoarces. Sacred SUenand Land Mamsuncm in i}k iVast, Reeky 
Mountain LawSpeeial Instituie, Ch 3 (2003). 

■“ Excc. Order No. 13007, supra note 39, ai § 4. 

Sec Navajv Nation^ 535 F.3d ut 105S (Fletcher,!, dissenting) (stating majority “misimderstanrls the very nature 
of religion ... the religious signilleance lofllie San Francisco Peatsl is of ccnlurics’ duratioiL ").■ Lynfi v. .Vw. 
Indian Cemaery Proieciivc Ass'n, 4S5 U.S, 439. 477 (Brennan 1. Dissenting) Cstaling iiinjotily makes a mockery 
of Indian raligionj Roedom ftderal policy.'). 

* Kristen A. Cstpenler, Real Pnpeny and Peopleliood, 27 Stan, ErevTL. L J 3 1 3. 362 (200 B), 

^ Zellmn-. si^a notedO, atllkn. 161. 

Rebecca W. Wsiison. dfoitog/itg Cullural Rtsnurce Issues on lodiai) Lands. Ro cky Moiinniiii Mineral Law 
Foundation (201 Ij.Ji'eeafeo/.yits 4S5U.S. at 455 (rating dial “nowltcre in [AIRFA] is there so much as a hint of 
any intent to crenic □ cause of action or any judicially enforceable tigliT."). 

“42U.S.C. §4321 (1969). 

“M 

”42aS.C. §4331(b)(4). 

"W 54332(C). 
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action. At most the federal agency may involve an Indian nation to participate in the scoping 
process®^ or as a cooperating agency*^ with regards to preparing the EIS. 

Even if an agency Ends in its EIS that the site is sacred and home to deities, spirit beings, and 
(hat tribal members pray, and have a duty to protect the site the agency nonetheless possesses 
authori^ to grant a permit for the proposed action/^ Moreover, even if the agency Ends that 
the proposed action will virtually destroy an Indian nation or people’s freedom to practice their 
religious beliefs the proposed action still proceeds.^^ 

C. National Historic Preservation Act of 1966 

llic National Historic Preservation Act (“NHPA”)^^ provides a consultation policy when 
federal agencies identify historic properties to assess the effects of federal undertakings on the 
historic properties.^ Section 106 process mandates that federal agencies “take into account the 
effect of tile undertaking on any district, site, building, sttucture, or object that is inclijded or 
eligible ftr inclusion in the National Register.”’* However, the NHPA does not provide 
substantively for the protection of the sacred site either, The NHPA like the NEPA process 
only provides that agencies consult with tribes throng the Section 106 process, wliicli creates 
confiision and dissatisfaction among the participants." 

D. Religious Freedom Restoration AetofI993 

Of the few Congressional efforts to protect Native American sacred sites, the Religious 
Freedom Restoration Act [“RFRA”)*''* seems to provide the most substantive protection of the 
sites. The Congress enacted RFRA in response to tiie Supreme Court’s holding that 
sidestepped the strict scrutiny standard outlined in previous cases.” The RFRA’s purpose is to 
“restore the compelling interest test to guarantee its application in all cases where free exercise 
of religion is substantially burdened.”*^ 

The Ninth Circuit en bane decision limited the meaning of substantial burden. The Ninth 
Circuit acknowledged that the “Indians’ religious activities on the Peaks, including tlic spiritual 
fiilfiUmeiit they derive from such religious activities, constitute an ‘exercise of religion,”'** 
However, the court found no “substantial burden” on religion, The Ninth Circuit reasoned that 


“40C.F,R. §lS01.(i(2611X 

hi § 1501,7 (201 1 ); sec Warson, svpra rote 45 (discussing the procednres of the htEPA and noling ihat “there 
are no speci fic t^ilattons reijii iring ih e n geccy seek invoKement of tribes,*) , 

** Nacajo JVn/ion, 479 F J5d at 1 042-13 (finding that the use of wsstetvatcr lo ni ake arti fid al snow wil I impact the 
trttditioniil practices oftheNsvajo), 

“Z.yn&485 U,S, al 439, 

“ 16 U.S,C, §470(2011), 

^ tA § 47D{wX7); jee Watson, svpra note 45 (discusdng the procedures of NHPA), 

“35C.P,Il 5 BOB,] (2011), 

^ See WatsQii, supra note 45, at cli, 6 (staling “the word *oonaultnh'on' is inlurpretcd differently by indiansand 
non-IndioDS wliere the Iiidlcus regard the process similar lo negotiation and tlic non-liidiaiis inleiprct it as contact 
mid dcscussioii ofUie issues regardless of lire Dutcome,'^. 

“42U,S,C§2000bb-I (2011), 

Emp'tDiv. V, 5«i/fh.494 U,S. 872(1990); seeSierbclv. VenKr.ili U,S, 39S (1963); Wisconsinv. y«lLT,40S 
U,S, 205 (1972), 

**42U,S.C. §2000bb(b)(I) (2011), 

"/dam, IZ 
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“spiritual fulfillment of the TVibes was subjective therefore damaged spiritual feelings, under 
Supreme Court precedent, government action drat diminislies subjective spiritual rulfillinent 
docs not ‘substantially burden’ rol^ion,"*''' Tlic Niotb Circuit found no substantial burden 
because it limited the substantial burden test only to include if Native Americans (]} were 
coerced into acting contrary to tbeir religious beliefs by threat of civil or criminal sanction, or 
(2j if Native Americans were forced to choose between following tenets of their religion and 
receiving a governmental benefit.** 

Because RFRA does not speci^r the substantial burden standard to include Native American 
quality of life as it relates to the sacred sites, it leaves up to the Supreme Court to decide for the 
Navajo wlim is sacred. Althougli Congress intended to afforded Native Americans protection 
of their sacred sites through RFRA; it &iled to protect the Peaks and will likely fail to protect 
sacred sites in the future. Thus, a gap exists in federal law “leav[ing] no meaningful way for 
tribes to substantively protect sacred sites tliat {are] under [die] control of tlic federal 
government”** and “[the court] effectively read American Indians out of RFRA.”*’ 

IV. GAPS CREATED BY FEDERAL COMMON LAW 

Another gap in protection of sacred sites stems finm the Supreme Court’s interpretation of tlie 
U.S. Constitution (“ConsUtuliojv'). The Constitution sets forth a giiamntce that “Congress shall 
make no law prohibiting ... the fi’ee exercise of reli^on.”** The courts employ the compelling 
interest test to detennine whether a violation of the fiee exercise clause occurred. The 
compelling interest test includes two steps; (I) wlieiher the beliefs are sincere and whether the 
government imposes a substantial burden in the free exercise of religion;*^ and (2) whether a 
compelling government interest of the least restrictive means outweighs tlie burden imposed.’* 

However, the Constitutional guarantee became somewhat inapplicable to protecting the free 
exercise of Native American religion and religious practices because of Supreme Court Indian 
law jurisprudence. Tlic primary Supreme Court case, which diminished ihe proieclion of 
Native American sacred sites, is Lyiigv. Northwest Indian Cemetery Protective Association?^ 
In Lyng, the Supreme Court held tliat tlie government did not violate die free exorcise of 
religion without applying the fiill govenunont oompcllmg interest test. 

Like Lyng, the Ninth Circuit cu banc in Navajo Notion did not analyze whether the government 
action was compelling and whether it employed the least restrictive means. The Ninth Circuit 
stated, “the government is not required to prove a compelling interest for its action or dial its 


“ Itovtijo Nation, 535 F,3d, at 1070. 

^ Jessica M WUes. Have Atnerioart tnUiorm Bftvn WritUin Ovt of Ihe Relisioait Freedotn /iesiaration A ct?^ 1 1 
Mom. L. Rev, 471, 4P8 (2010). 

” Atoivgo Nation, 535 F,3d at 1 1 14. 

“ U.S. CONST, amenfl. I. 

“ See. c.g.. AAlcroft a, ACLU, 542 U.S, 656. 657 (2004). 

’“W. 

lyng, 4S5 LI. S. at passim (invoivkig a proposed constiuction of a logging toad ihroi%li Ills sacred liigh counuy 
of three tribes Icoat^ in tbs federal lands known as the SixRivers National Forest wlieie the tribes conducted 
ceremonial practices for generations). 

“/<lat 
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action involves the least Tcstrictive means to achieve its purpose, unless the plaintiff first 
proves the government action substantially burdens his exercise of religion.’'^ Tlie Ninth 
Ciicuit did not employ the strict scrutiny test mandated by RFRA when it denied the Navajo 
Nation tlie fundamental freedom to freely exercise our religion. 

Lyng also ignored the collective rights Native American’s hold toward sacred sites by ignoring 
the strict scrutiny test and validating the destruction of Native American sacred area through a 
land status theory. Lyng states, “[wjhatever rights the Indians may have to the use of the area; 
however, tliose rlglils do not divest tlie Government of its riglit to use what is, aher all, its 
land.”’^ The Lyng court grossly dc-valued the relationship between Native Americans and the 
land. 

The Ninth Circuit en banc likraed the building project in lyng to the use of recycled 
wastewater on the Peaks and stated tliat even tliougli die government action will “virtually 
desiroy the... Indian’s ability to practice their religion... we simply cannot uphold the 
plaintifis claims of interference witli their ftidi”^^ and still bo in accordance with Lyng. Also, 
the Ninth Circuit also emphasized that the sacred site was located on “govemment ovraed” 
“public” land and that beneficial ownership could become a ibetor to establishing any rights to 
sacred sites for tlie purpose of exercising religion.™ Not only did the U.S. courts read Native 
Americans out of the RFRA, they also wioteNative Americans out of free exercise clause.'^ 

The Ninth Circuit only reaffirmed the premise that Native Americans are not protected by the 
Constitution notwithstanding the desecration of tire sacred site compromises the entire Navajo 
Life Ways. Therefore, the holdings in both Lyng and Navajo Nation underscore the need for 
implementation of the Deolaration because without recognizable riglits to continue tlie practice 
of religion, Native American ways of life will be irreparably damaged without a legal remedy. 

V. THE UNITED NATIONS DECLARATION ON THE RIGHTS OF 
INDIGENOUS PEOPLES IMPORTANT TO NAVAJO 

The Declaration establishes a new standard of recognizing the human ri^ls of Native 
Americans that the Unites States should adopt. The Declaration expressly acknowledges 
Native American individual and collective rights. One puipose of the Declaration serves to 


^ NavaJvNatiim, 535 F.3d at 1069. 

" Lyng, 4K5 U.S. at 453. 
iVavajoNattoji, 535 F.3d at 1073. 

at 1072 (stating '‘HD disrespect for these practices is implied when ene notes that such beliets could easily 
ictiuirc tk facta bcncnrial etvneisb ip efsemerathcr spacious tracts □ f pubi i c pn)peity''t . 

”iyrtfe4E5 U.S. at476 (Breiiiioii, J. dissenting) (slating "the Court tields that afederal land-use delusion that 
promises to destroy an entire religion does not burden thcpraetico of that fitith in a manner re cognized by the hee 
nscioisc dans c. 'Ihus, shipped respaniiente and ait other A'ottve Amerlctme of any canaiinttonal protecltnn 
ggaiast perhaps tbeuioslserioustliroattollioir age-old tdigious ptacliocs, and indeed Ihdr entirs tvay of life.”) 
(emphasis added). 
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protect the ctiiture, religion and sacred sites of Native Americans/* The Declaration contains 
four (4) Qiticles that address cultural, religious and scared sites rights. 

The Deoiaiation’s Articles 1 1 and 12 proclaims the right to practice, revitaliae, maintain and 
protect their cultures and ceremonies while accessing past, present and furdicr cultural, 
ceremonial and religious sites.’’ The Peaks coastitute one of six main sacred sites to Kavajos. 
Six sacred mountains surround the Navajo Notion.” The cultural intt^ity rests on the six 
sacred mountains remaining pure. If one mountain is contaminated it negatively impacts the 
quality ofNavajo life. 

The Declaration's Articles 24 and 25 further recognizes the right to traditional medicines and 
medicinal plants, and the right to mamtiiin and strengthen the distinctive spiritual relationship 
with the land.*' Navajos gather traditional medicine on the Peaks; however, the same 
traditiono] medicines and medicinal plants may not exist in the Tulure due to the 
Doniaminalion.*’ Additionally, according to a traditional medicine man the following ceremony 
represents a spiritual relationship to the Peaks that will be permanently damaged: 

The four sacred mountains represent the main beams or pillars of the Dind 
liogan slruuture. The songs and pmyers in the Blessing Way ceremony are 
systematically arranged and recited in a cloclcwise fashion according to the four 
and six sacred mountains. 

Tire four sacred momitnins arc contained in tiie laedicitte bundle considered as a 
sacred holding. They are individually tied and secured aceording to the 
formation and order oflhe four sacred mountains. The west bundle is associated 
with the Peaks, which represents the Life Way of the Bind people. The songs 
and prayers give strcngdi aird .stability to oneis thinking, planning, and living."’ 


^ See generally die Declaralioii's preamble (lecegnizing the dml respect tor iadlgenous krimvlcdgc. cultures, and 
traditional prasdees conuibulcs U> sustainable and etiuilablc devdopinent and proper luanagcmantarthc 
eiivirotunent). 

^ UtlD^IF, supra note 2, an. 1 1.1 (TndjgCROUS peoples have tlie riglit to practice andievitalizc their cultural 
traditions ajid custoiasi This includes the right to muiutuin. protect and develop ihc past, present and flintrc 
manifestatioiis of their cultures, such as archaeotogical and historical shea, artifacts, designs, ceremonies, 
technologies and visual ajid pcrroniiiiig arts and literature."). 

Navajo Nation Council Resolotiou CN..69-0Z (1 l/OtltZOOZ) (siap'ng that Navajo (Dfnd) Natural Latvieeogniees 
tliE8i,\aacrednioniitains of the NatvqoNstion: Motint Blanca near /Uaniosa. Colorado; MountTaylornear 
Giants, Mew Mexico; the San Franctsco Peaks nearFlagstaff. Arizona; Mount Hespenis near D nraago, Colorado: 
and ITuerfeno Mesa and Gobemador Knob, both near Bloomfield, New Meeeico), 

” UNRRIP, supra note 2, air. 24. 1 (“IndigenOiB peoples have the riglit to llieir iradilional niediemes oiul to 
maintain their health practices, iududing the conservation ofrbeirvitalmedicinalplaiits.aniiiialauiid luineoils. 
Indigenous individuals also have the right to access, without any discrlmuiutiou, to alt social and liealth 
services,"); ftf. ait. 2S ("Indigenous peoples have the rigliC to uiaiiitain and stitnglheii their disUnciivc spiiitual 
relationship with their traditionally otvned or otherwise occupied and used lands, territories, waters and coastal 
seas and other resources aadtoiipholdtheirresponsibilitiesto furore generations in this regard. ”). 

“ Perilionfor Writ, sipra note 16, at 8 (recognizing in the USFS Final Envitonmeutul Impact Statement Hint 
snowmaking .md the expansion of facil ides, especially tlieuseofreclaiiuedwacr, would conlaminato the natural 
resources needed to perfonn the required cerenionies tliul have be«i, and continue to be, lb a basis for the cultural 
identity for ninny of tlie tribes). 

** Interview by Leonard Gorman with Anthony Lee, Fiesideiit, Bind Halalith Ass'u, in SI. Michaels, Ariz. {June 

20 , 2011 ). 



77 


FurthennoK, the Navajo Natural Law states and teaches diat all life, mcluding Motlier Eardi, is 
scared and recognizes (he obligation Navajos have “to respect, preserve and protect” all that 
was provided by die Holy People.** Furibermore, Navajo Natural Law expresses that the rights 
and freedoms of the people to use the sacred elements of life, the land and sacred sites must be 
used with the proper protocol of respect and offering, and that such practices must be protected 
and preserved since it serves as the foundation of religions ceremonies and tiie Navtgo Life 
Ways.** Finally, the Navajo Natural Law states, “it is the duly and responsibility of the [Navajo 
people] to protect and preserve the beauty of the natural world for fiiture generations.”*' 


The Navajo Nation calls upon the U.S. to end the discriminatory and unjust law and policy that 
continues to be applied to Native Americans. Although, the U.S. Announcement demonstrated 
some concurrence with the Declaration, human ri^ts violations continue to occur. 


VI. RECOMMENDATIONS TO FILL THE GAPS 


For the Declaration’s articles to impact Native Americans, it necessarily requires the U.S. to 
evaluate and change the law and policy towards Native Americans. IrapiemerUation of the 
DeclaratioD will help the U.S. clnri^ its position regarding tlic human riglits of Native 
Americans and promote unifoimi^ in the law and policy. The Commission identified three (3) 
methods in wliich the U.S. cau implement the Declaration: 

A. Endorse and Ratify the Declaration, or 

B. Integrate the Declaration into Existing Law and Policy, or 

C. Legislatively address Ihdinn Law Jurisprudence. 

Regardless of which method the U.S. chooses, the Navajo Nation urges that the human riglits 
of Navajos be recognized and protected. 

A. Endorse and Ratify the Declaration 

The U.S. must fully endorse the Declaration by acting on the Announcement of Support. 
Althougli the Navajo Nation urged the U.S. to endorse the Declaration without conditions, the 
U.S. only issued an Annomiceineiit of Suppori for tlie Declaration within the restrictive context 
of federd law and policy.*’ The U.S. Announcement states; 

The United States supports the Declaration, which - while not legally binding or 
a statement of cuirent international law - has both moral and political force... 

[l]t expresses aspirations of the United Slates, aspirations that this country seeks 
to achieve within die structure oftlie U.S. Constitution, laws, and International 
obligations, while also seeking, where appropriate, to improve our laws and 
policies.** 


** Council Resolution, stipra note 2 1, at §5(A). 

”/</.at§S(B). 

“W.tlJStG). 

” Annoiinccincm of U.S. Siipjiort. njrra note 8 (emphasis added), 
“/rf. 
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Once the Declaration becomes binding, little prevents utilization of the Declaration in matters 
involving Native Americans where domestic law does not protect tiie cultural and religious 
rigiits. For example, the Supreme Court already abides by international standards as “evolving 
standards of decency that mark the progress of a maturing society . . . [and] has treated the laws 
and practices of other notions and intemotional agreements as relevant.”®’ The Declaration will 
ensure &ir decisions where U.S. interests do not automatically outweigh the human rights of 
Native Americans. 

B. Intcgiatc the Declaration into Federal Law and Policy 
i. Federal Law 

In the U.S., Native Ameritans have no First Amendment rights when it comes to government 
land use. The federal government holds a s^iiicant amount of laud that various tribes across 
the country consider sacred. Since there was no recourse under the U.S. Constitution, this 
litigation relied, infer alia, on an application of the Religious Freedom Restoration Act. 
Congress intended to protect the collective right of Native Americans tlinougli RFRA. 
However, tlic Navajo Nation and Lyng courts based the decisions on individual rights not 
collective rights contrary to Congressional intent. Ihe Ninth Circuit’s limited interpretation of 
substantial burden docs not protect the collective riglits of Native Americans. Federal courts 
interpret substantia] burden in various ways but the Ninth Circuit provides the most restrictive 
interpretation of substantial bnndcii. 

For example, tiie Third Circuit provides tiiat a substantial burden exists wlicn "a follower is 
ibreed to choose between following the precepts of religion and forfeiting benefits otherwise 
generally available [or] abandoning the precepts of his religion, or the goveraraent put 
substantial pressure on an adherent to substantially modify his behavior and viol^ his 
beliefe.’"” 

Like the Ninth Circuit, the Fourth Circuit and District of Columbia Circuit interpret substantial 
burden to exist only in limited circumstances when one is “compelled to engage in conduct 
proscribed by their religious beliefs or forced to abstain from religious mandates”’* or where a 
regtilalion “forces [practitioners] to engage in conduct forbidden or refrain from conduct 
required.’*^ 

The Fifth Circuit concluded that a substantial biuden is created when “[the govemmenttil 
activity] truly pressui^ the adlierent to significantly modify liis religious beliavior and 
significantly violate[s] his religious beliefs . , . [but not when] it merely prevents the adherent 
from either enjoying some benefit tliat is uot otherwise generally available or ... is not 
otherwise allowed.” 


” Gralam v. Florida, 130 S. Ct. 20 1 1. 2020 (2010). 

” WashinSiKm v. Ktam, 497 F.3d 272, 280 n. 7 (3d Cir. 2007). 

” Gooiian V. SiaBbn! Cmy. StJi. Bd, 60 F.3d 168. 172 (4* Cir, 1595), eerl. ikmed, 5 16 U.S. 1046 (1996) 
® Itendersott v. Kennedy. 253 F.3d 12. 16 (D.C. Cir, 2001), cerldenKd, 535 U.S. 986 (2002). 

^AtBcinsv. knjpar, 393 F,3d 359. 568 (5°" Cir. 2004). 545 U.S. 1104(2003). 
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The Seventh Circuit provides that a suhstantial burden is one “that necessariJy bears direct, 
primary, and fundamental responsibility for rendering religious eitereise . . . effectively 
impracticable."*^ 

The Eighth Circuit and Tenth Circuit share tire same lest which requires tliat 'Significantly 
inhibit[s] or conElrain[s] religious conduct, meaningfully curtails[s] or denpesl a [person’s] 
reasonable opportunities to engage in fundamental activities of [one’s] religion.’’” 

Consistently, tlic Supreme Court denied certiorari to determine a single inteipretation of the 
substantia] burden tests in the federal courts. Under any of Uie tests, it appears that using 
recycled wastewater that contains human rvaste would subsianlially burden Native American 
Teligion(s) because the cultural integri^ and religious conduct depend on the Peaks remaining 
pure. 

Tlierefore, die Navajo Nation recommends that Congress amend ihe RFRA to clarily the 
subsianlial burden test to include express protection of Native Americans sacred sites like the 
Peaks. 


ii. Federal Policy 

Another mechanism the U.S. can employ is an Executive Order mandating the Declorotion’s 
articles be read as an overarching policy to protect the human rights of Native Americans in the 
U.S. Also, the Executive Order should recognixe enforceable rights whereby Indian nations 
should hove judieinble remedies domestically and internationally. Moreover, Ihe Execulive 
Order should expressly acknowledge that international treaties, covenants, agreements, and law 
afford Native Americans the right to use traditional property. Furdiermore, tliat ^ccutivc 
Order should explicitly state that Native Americans possess the right to use sacred sites located 
ofTreservadon in federal public land. Currently, no such policy exists. 

Therefore, the Navajo Nation recommends that Pre.sident Barack H. Obama issue an Executive 
Order regarding the hinnair rights ofNative Americans. 

C. Legislatively Addi'ess Indian Law Jurisprudence 

In response to tire Supreme Court decisions that divested Native Americans of rights Congress 
acied to provide remedies.** For example, as a respetnse to Lyng, Congress passed the 
California Wilderness Act which prcscrvtxlinuch of the national forest Irom losing or further 
related development.*^ Also, Congress withdrew allocated fiinding for the proposed logging 


** Civil Liberries/or Urban Bidlavtirsv. Cftyo/CAicnJo. 342 F,3d 752, 761 (TlliCir. 2033), cvH cfcijeii, 541 U.S, 
1096 ( 20043 . 

‘^SeBChrlsrlaiav. CtyiM! Evangelical Fi at Church, 52\ U.S. 1114(1997): ITcirv, Mr. 114 F.3d£l7,S20(Slli 
Cir. l997);/nfle Young, 82 r.3d 1407, 1418 (SlhOr. 1996); H'enwr v. McCoiKr, 49 F.3d 1475, 1480 (lOrhCir. 
I99S). cott dittieiS. 5 1 5 U.S. 1 166 (1995). 

“ jee Riilti Stoner Miizzln, ihe Free Exercise Forest fir the Trees: NEPA, ItFliA. and Navojv Kulion. 16 
li.ASTmos w.-N. w, j. ENvrL. L. & Pol’y 277, 292 (2010) (discussing RFRA as explicitly approving iJic 
ccmpeUini inietest test esd AJRFA legalizing the religious use of Peycle in the Native American Cburchk 
” Callfbmia Wilderness Act of 1984. Pub. L. No, 98-425.98 Stai, 1619. 
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road to be coostructed on the sacred high country.” However, tlie Congress ionat remedy does 
liU!e to avoid Lyn^s progeny in the federal circuit courts cunrently and in the future. 

The Lyng analysis sdU plagues Native Americans because the Supreme Court has not found 
Lyng unconstituiicmal. Likewise, the Supreme Court consistently finds against Native 
American rights based on the premise that rights rest upon possession of land title and the 
power to exclude®’ notwithstanding Native Americans property rights have already been 
recognized as an tniemotional human riglit.'” Also, title is not dispositive to Native American 
rights to sacred sites and traditionally used lands, “the mere feet that the land is not held in 
Native title does not mean that the people do not hold these obligations, nor, . . that they no 
longer maintain the rights to these lands.’’''” Native Americans hold a responsibility to die land 
in perpetuity regardless of title because the cultural integrity of the people is inextricably tied 
to the site. It is significant that tiie federal govornraenl took title to a large amount of ancestral 
and sacred land in part, in exchange for a promise to act as a guardian and to felfill a tmst 
responsibility to (lie tribes. la practice, this trust responsibility as it should be applied to 
protect sacred sites lias had essentially no application. 

Moreover, Congress has not recognized that Native American’s hold an interest in sacred sites 
regardless of whether the sacred sites arc located on public lands. Congress possesses the 
authority to recognize that Native Americans hold legally enforceable rights to sacred sites on 
public lands. 

Therefore, the Navajo Nation recommends that Congress enact legislation providing for Native 
American rights to sacred sites on federal lands. 

vn. CONCLUSION 

The Commission and Navajo Nation urge the U.S. to felly endorse the Declaration without 
conditions, find recognize ttat Motlier Earth has grown weaiy of the unrelenting abuse inflicted 
upon her either by desecration, mining, or contamination. The Navajo people are gravely 
coucemed vviih the health of Mother Earth and the Declaration provides a means of protection 
of fee land and the sacred sites that rest upon it. According to Navajo teaching, the increasing 
incidences of natural disasteis and climate change are ne coincidence. Tlie Navajo people and 
other indigenous nations have something to say and offer when the U.S. undertakes the task of 
implementation of the Declaration. We ask to be at fee table, so we can help hcnl some of the 
Irurt and give hope for the future. 

One indigenous nation already acted to heal Mother Earth by using the Declaratioii as a 
foaroework to reform federal Indian law and policy. On December 20, 2010, tlie Pueblo of 
Jemez and the Santa Fe National Forest entered into a historic agreement feat gives fee 


“mU.S.C. StSObhbCZOl!). 

* See generelfy Plains Comiieroc Bank v. Long family LaiuiA Callte Cu., : S4 U S . 3 1 6 (2D0S); Neiziila v. 
Hicks, 533 US. 3S3 (2001); Sfratv v, A-/Cuntraciurs, 520 U.S. 433 ( 1997); HagSK v. Ulali, 510 U.S. 399 (1994); 
ibintaixt w. United Stales, A50 U.S, 544 (1981); OUpItam v. Sinpiamisit Indian Tiike. 435 U.S.lSt (1978); 
Johnson V. U’lmash.li U S S43 (1823). 

'“Seegiuiana/ly James AKAYA, INDIGENOUS PEOPi.ES IM INTERNATIONAL Law 105 {1990), 

"" Kebecca Tsosis, supra bo la 27. at 1300. 
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indigenous nation “decision^naking powers over its aboriginal lands and provides a model 
implementation of the Mgenous human lights docuraent.”’“ Now, the U.S. as a whole must 
act to abide by the Declaration’s provisions. 

While the Navajo Nation recognizes that implementing the Declaration creates a challenge, the 
U.S. need not continue to toll Native Americaus what is sacred or important to us. The U.S. 
must consider the liuman rigiits of Native American and balance tlicm with its own interest. 
The balancing must not disruiminate against Native Americans nor perpetuate injustice. The 
U.S. must respect and abide by the international law regarding Native Americans human rights, 
specifically those that address sacred sites. 


Juma Puebla. Sanui Fe floUa/ia! Ftmsi Sign Hisioiic Pact, Indian countov today, (Jon. 7, 20 1 1 ), 
uvaiiuhte at hltn 'J!iz t- dcv-OcTOOcQS h c.iironfcl lunTaroat.cpm/ict-aTch ivc.s/icmeg:~piiebto*sanf7>-fb-naliojial“fore.5t- 
stfTt>«hiRforic»pnct/ (I b si veiled June 2 2011 ). 


The Chairman. Thank you very much, Mr. Yazzie. 

And now we will receive the statement of Melanie Knight, Sec- 
retary of State from Oklahoma. 

STATEMENT OF MELANIE KNIGHT, SECRETARY OF STATE, 
CHEROKEE NATION 

Ms. Knight. Thank you, Mr. Chairman, Senator Udall. Thank 
you both for convening this hearing and giving the Cherokee Na- 
tion the opportunity to present testimony regarding the effects of 
the UN Declaration on the Rights of Indigenous Peoples. 

I am Melanie Knight, Secretary of State for the Cherokee Nation. 
I am here to testify on behalf of over 300,000 citizens of the Cher- 
okee Nation. 

The Cherokee Nation applauds President Cbama’s recent deci- 
sion to endorse the Declaration. However, it is important to re- 
member that actions, rather than words, are what will heal the 
centuries of the Government’s failed Indian policies. A central 
theme of the UN Declaration is the right of indigenous peoples to 
make the decisions that will shape our cultures, traditions, govern- 
ments and future generations. 

The domestic policy of the United States should support the abil- 
ity of tribal nations to make the decisions that are best suited for 
our own specific needs. The history of the Cherokee Nation indi- 
cates that tribal governments, when allowed to freely govern, are 
better suited to meet the needs of our citizens than the bureauc- 
racy of Federal agencies. I ask that this Committee support the 
President’s endorsement of the UN Declaration, and ensure that 
the human rights of indigenous peoples living in the United States 
are respected, protected and fulfilled. 

I would like to offer the Committee some positive examples of the 
Cherokee Nation exercising its rights of self-determination. Self-re- 
liance and economic development is imperative to our development. 
As prescribed in Article 21 of the Declaration, indigenous peoples 
have the right to the improvement of their economic and social con- 
ditions. We ask that the Federal Government uphold this provision 
by continuing to sustain policy that is conducive to economic self- 
reliance of tribes. 
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Cherokee Nation has created an economy through diversified 
businesses and those include safety and security, hospitality, IT, 
manufacturing and aerospace. The policies that allow business to 
flourish in Indian Country must be protected and advanced by the 
Federal Government. 

The Nation uses revenue earned from our businesses to supple- 
ment Federal Government funding for Cherokee programs and 
services. During the last decade, more than 5,000 jobs have been 
created. This allows our citizens to stay in Cherokee communities 
instead of seeking employment outside the Cherokee Nation, there- 
by solidifying community ties and creating economic self-reliance 
for our citizens. 

The revitalization of culture and language is the primary purpose 
of several articles of the Declaration, most prominent being in Arti- 
cle 13. The Cherokee Nation invests considerable resources and ef- 
fort into the revitalization of our history, language and culture. We 
ask this Committee to ensure and protect our rights through facili- 
tating the inclusion of Native language, history and culture 
throughout all programs and activities that affect Indian Country. 
For instance, policy changes are required to enable both public and 
private schools to further language preservation efforts. 

An example of how language preservation can flourish is seen in 
our language immersion school in Oklahoma. Students learn math, 
science and writing and other core subjects, much like their coun- 
terparts in public schools. But the language of instruction is done 
entirely in the Cherokee language. 

Because the immersion school is currently limited to one school, 
access to resources is needed to allow language preservation efforts 
in the public school system for the more than 20,000 Cherokee cit- 
izen students who don’t attend our one school. 

The health of our people continues to be a priority for the Cher- 
okee Nation. The Declaration, as described in Article 24, supports 
self-determination in providing the resources and support to create 
positive change in the care of our citizens by stating, “Indigenous 
peoples have the right to maintain our health practices and access 
to all social and health services.” We ask the Committee to support 
our efforts to increase the quality of health care for our people by 
removing barriers to access to care and increasing health care ap- 
propriations to support the wellness of our citizens. 

Currently, we have a network of eight outpatient clinics and a 
hospital that provides Native people with primary and specialty 
medical and dental services, as well as other public heath pro- 
grams. We need to remove bureaucratic policy barriers that inhibit 
our ability to truly self-govern and efficiently provide health care 
for our citizens. 

In conclusion, on behalf of the Cherokee Nation, I respectfully re- 
quest that all levels of government become informed of the obliga- 
tions in the Declaration and continue taking steps toward ensuring 
human rights. We do think the global community will look to the 
United States to model the way we work to improve the quality of 
life for Native people here. I have seen first-hand what Cherokees 
can do when we are free to determine our own destiny. We must 
continue to work together to improve and advance self-determina- 
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tion in Indian Country, so that we can build stronger nations for 
future generations. 

Thank you. 

[The prepared statement of Ms. Knight follows:] 

Prepared Statement of Melanie Knight, Secretary of State, Cherokee 

Nation 


Inlroj uction and ffiatorv: Clisiinnan Akaka, Vice Chairmai! Darrasso, and Members of (he Committee, 
(bank yoit for convening this iioaring and giving the Cherokee Nation llie opportunity to present testimony 
regarding ihe effects of the UN Deslcralion an Ihe Kiglils of Indigenous 1‘eaples (Ut/OlUP) domestic 
implications as an international policy. ! am Melanie Knight, Clierakee Nation Secretary of Stale, and I 
am leslifying on behalf of one of lire largest tribal nations in Ihe Llniled States and mote than 300,000 
Cherokee citizens. 

On September 13, 2007, tlie United Stales was one of four member countries of tlie UniKd Nolioas to 
vote against adoption of the Utiitec! Noltom Dachralion on Ihe Righls of Jndlgenous Peoples 
IDeclwalion), Tlic Oicrokcc Nation applauds I'resident Obama’s recent decision to endorse the 
Declmrilo/i. However, it is important to remember tliat actions, not words, are what will heal the 
centuries of wounds Inflicted on Native Americans through the govcmincnl's failed policies. 1 am here 
today to shate a few thoughts on how the federal govennnent cun formulaic polices and support Tribal 
programs and initiath'cs that ensure the actions of the United States reflect the standards SCI forth in the 
United Nation’s iJec/o)iQ(/oji. 

The Cherokee Nation is an Indigenous nation timt exercises a govcnimcnUo-gpvcraoiuni nilatinnship 
with the United Stoles based on n system of ticnlics, legislative acts, and executive orders dating back to 
the 1 700’s. The histoiy of this relationship has been severely marred by nmnerons aetions of the federal 
government that have undermined or blatantly disregarded the human rights of Ihe Cherukce people, To 
examine a brief chronology of tirese events, one will observe repetitions of coerced agi-cemenls, ill- 
conceived policies, and procedures tliat have been Implemented unilaterally and drastically altered the 
course of Cherokee liislory. 

In 1835, a small, dissident group, of unauthorized Clicrokee tribal members signed ibe Treaty of New 
Echota, which exchanged the Southeastern homeland oftlie Cherokee Nation for land in Indian Torritory, 
which would later make up die Slate of Oklahoma. Congress ratiFicd the Ireuly aver tiic protests of the 
vast majority of the Cherokee people and the legitimate government of tlie Cherokee Nation. 
Subsequently, the Cherokee Nation was forcibly removed from its homeland in tlie soulheaslem United 
States. By the time of complete removal to Indian Territory, over d.OOO men, womcia and children died 
on wiiat Is now known as the Trail of Tears. 
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In 1887, (lie United Staias Congress passed the Ceneriil Afloiment Act, also known as llie Dawes Act. 
Indian lands and lerritorlcs, Incltidiitg areas promised to the Cherokee Nation in prior treaties, were 
allotted m individual Indians while remainins land, called satpius land, was sold to nnn-lndians. 'Iltc 
effect of this policy was near-destruction of the Cherokee Naxioti, Iocs ofoverSSJi of Cherokee land, and 
a long period in which Cherokee citizens were relegated to second-class slatus. 

Roniinatcly, in 1971, a period of revitalization for the Cherokee Nalion goventinent began. The United 
States once again recognized tlie authority of the Cherokee people to choose tlicir own Principal diief. 
Since 1971, a resurgence of cultuialiy-rclevant governance, economic entities and education programs, 
like language revitalization, have emerged from Cherokee citizens in nortlicaslcm Oklahoma. The Nation 
strives to mnintain our distinct cultural idcutiiy and auianomotis government as we recognize that the 
principles of self-de termination and self-governance have enabled us to prevail over the dcstnictive 
policies of tlte past as well as the current federal policies that still fall sltort of respecting the inherent 
hiiinan ri gilts of Indigenous peoples. 

A central theme of the UN Declaration is die right of Indigenous Peoples to make the decisions Ihnt will 
shape their cultures, traditions, governments, and fliture generations. Tlie domestic policy of the United 
Stoles should support die ubility of Tribal Nations to make the dodsions tltat are best suited for their own 
unique needs, "nic histoiy of (he Cherokee Nation indioates that tribal governments, when allowed to 
freely govern, are better suited to meet the needs of their citizens tlian the bureaueiaey of federal 
agencies. As is evident in the rest of ray Icsdmony, the Cherokee Nation fltmrishes when die federal 
government honors its duties and obligations. The Ireaties and agfcetnents already ratified by Uic United 
Stales are further clarified by the Declarollon, 1 osk that this Coinraitlua wholeheartedly supports tho 
President's endorsement of the UN Deciaraiioii to ensure that (he human rights of America's indigenous 
peoples arc re-spected, protected and fiilfilled, 1 would like to offer the coimnitlee some positive cNampIes 
of die Clicrokec Nation's exercising its iiuinan rights of self-determination. 

Self-Reliance and Economic Imurovement: As prescribed mrlrlich 2J Of tlie UNDRIP, “indigeimus 
peoples have the right. ..to the Improvement of their economic and socinl conditions." We ask tlial the 
federal government uphold tliis provision and create and sustain policy and tm enviromuent that is 
conducive to die ecanomic self-juritance of tribes acnoss the United Slates. Cherokee Nation has created 
entities, like Clicrakoc Nalitm Businesses, that have helped protect our BUtOnoniy and scif-dcleiniinalion 
and these businesses and supporting programs must also be protected by die federal government. 

Cherokee Nation Butinegaes fCNBt : CNB is the company that develops and manages tlie Cherokee 
Nation's drverso business portfblio. Including many small businesses. These companies generate revenue 
for the Cherokee Nation and form beneficial partnerships with local communilics wliile developing long- 
term strategies for workforce and economic deveIoimiein.nie Cherokee Nation uses revenue earned from 
these business activities to supplement federal government funding for many Cherokee programs and 
services. For example, we operate the largest tribal healdi system in the United States, inoltiding a 
hospital, eight outpatient medical facililica with medical, dental and vision cure, as well as multiple other 
health-care programs. 

It is eXOemely important to note Ilial nut only do these profits fimd programs and services, but dicy arc 
also used lo capitelize addidontd businesses, many of which arc 8(a) certified or pending cerlificalion. 
These businesses crcalc new employment oppominirics in often economic-distressed coramunitics and 
allow Cherokee entrepreneurs to ran businesses, which in turn, makes a significant Impact within tlie 
Cherokee Nation’s 14-connty jurisdiction. ■I'heteJbre, we also ask the Committee lo ensure that 8(a) 
programs continue unencumbered and free from any now regulations while the current reforms are 
allowed to alleviate past problems with the program 
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Because of CNB’s sueccsses during the last decade, more titan 5,ODO jobs have been created in ntial 
northeastern Oklahoma. These jobs have had a positive esonoinic impact on the cnminunitics where they 
openilc, wliicli liistorically receive little to no economic development aid from oulside sources. Job 
creation Itas not only increased econontic revenue for tlic rural lo\vns, hut it has allowed citizens to slay in 
their communities instead of seeking employment elsewhere, thereby solidi^Ing community ties and 
creating economic improvement and self reliance. 

Revitalizatinn of Culture and Language; 'fbe prinmiy purpose of several citicles of tlic Oeclorolian, 
most prominent being Article 13, is the revitalization of Indigenous culture. Presently, the Cherokee 
Nation has invested nuracroiis resources and mucil eftbrt into llic "Right to revitalize, use, develop and 
transmit to fiiture generations [our] liisiory, language" and oiir cultural traditions and \vc ask this 
Conimittee ensure and protect onr rights and the programs, like our imnicrsion and Sequoyah School 
System, wliicli aecomplisli this revival. 

Chernkee tanguage Immerston School ! As affinnod by Article >4 of the Deelarntion, the Cherokee 
Nation is very proud of our Language Immersion School, Jhe immersion School currently serves IBO 
students aiitiually ntid expects to increase enrollment in the coming years. The program iramctacs students 
from kitidcrgarten through Rflh grade in tlie Cherokee language for an entire school day. Tlie school will 
also add aiiollicr grade uadi subsequent .school year to accommodate matriculmioji. Qiiidren learn math, 
science, writing and other core subjects, much like their .schnol age counterparts in public schools, but tlic 
Inngungc of inslraulion is Cherokee. All teachers are fluent in Cherokee and are ceitified iiy the Stale of 
Oklalioma. Qy age A, children are able to read in Clicrokcu and by kindergarten they be®n to address 
Oklahoma State Priority Academic Student Skllis (PASS) standards in Clierakcc. 

A highlight of the education system is the relation sliip with Apple in which Cherokee Nation has worked 
closely to develop Chcrokne language soflware For Mac operating systems, iPhone, iPod, and iPad. A 
person can download tire Cherokee language application and syllabaiy on iTurcs and in the Application 
Store simply by searching “Cherokae language". FlirthemlOre, students work on Mac laptops: the 
Macintosh operating system has supported Ciierokec language since 2003 and features a keypad overlay 
with Cherokee's 85 charnctErs, One notable use of the teohnology is that it has enabled our students to 
cliaf online in Cherokee with students from the Eastern Band of Clicrokcu’s imniErsinn program. 

The School serves as a naticiml model for Icaciiing native languages and has been featured among the 
nation's most promising practices for nadve language preservation. Imnicrsion students consistently 
perform at o higher level titan Iheir mono-lingual counterparts on slate slandardized tests. The success of 
the Cherokee Language Immersinn School has Inspired several other tribal educnlion departments to 
create similar programs across the couutiy . Additionally, educators have modified the Cherokee model to 
(each native languages to adult students. 

Because die Immersion School is trihully funded and isr therefore, limited to asmall dumber of students, 
additional flmding is needed to enable Cherokee Nation to engage in meaningful prcsorvalion efibrls in 
public schools. Tlic Committee sliouid recognize the barriers Indian nations face in irapIcincnCng 
langtiage programs in state sohool systems and the ovcrwliclining need to provide assistance to eny tribal 
notion working to preserve native language through public school instruction. Tliis one area (in support 
of Article i4) could begin to correct some of the damage done to tlic native languages and cultures as a 
result of past federal pclioies of forced assimilation. (Sec also Article S) 

Sequoyah Schonls: Sequoyah Schools is a former BIA boarding sohool, whieli was turned over to the 
Nation in 1985. Today the Campus covers over 90 acres and houses more than 400 sludents In grades 7- 
12 representing 42 Tribes. The riajority of sludems are Ciierokec tribal citizens. Tlic School is regionally 
and slate accredited and has consistently met Adequate Yearly Progress (AYP). Sequoyah Schools 
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receives fiinding from Bureau of Indian Educalion giants and llie ClieiDkec Nation motor vciiicie tag 
fiinds. 

Sequoyah Schools was not pcrfonningtvell when the Nation took over its management in 1985. Today.it 
is the school of choice for collcBo-botind snidetits. Last year graduating students received S3,5 million in 
scholaiships and llicrcforc, admission to Sequoyah Schools is highly compettllve. The School offers 
Advanced Placement classes, concurrent eiirolinteiit in locul colleges and universities, technology-focused 
classes lilte robotics, fine arts and performing arts classes. 

In addition, Sequoyah Schools’ success has been driven by local tribally-led initiatives to identify 
problems and is committed to use tribal resources to solve them. Sequoyah Schools developed a long- 
range facility plan addressing infrastructure issues, including the need for new dormitory space and 
IJbraiy renovations. Cherokee Nation's ultimate goal is to crcaic an academic cnvironmcnl at Sequoyah 
Schools that mirrors other college preparatory schools iii the counUy, Scquoyali Schools is in the process 
of developing advanced curriculum and data software to track student's academic performance and 
adiievcment. Witii botterdata, the Nation ht^as lo improve academic and extracurriculnr programming to 
belter serve and support students. 

Clicrokcc Language in the Public Schnols: The Nation and iocal public school supcriti ten dents are also 
working together to establish Cherokee language in struct! on in the schools. The Noitliciistern Stale 
Univeisity degree in Oieiukee Langnaga Education and the Ciierokee certification test are important 
steps in this process. Oklahoma requires students to complete two years of ooiirsevvork in a foreign 
tanguege, and since Cherokee Is considered a world language, it is now being langhl to youth in 
Okkilioma schools. 

Protection of Health Practices ; As described in Arllcte 24, "Indigenous peoples have tlie right to 
traditional modicinca and to tnainlala [our] health pactices...and right to access, without any 
discrimination, to all soclai and health services." We ask tlie Committee to upiiold our sovereign riglit to 
protect our peoples from illness and maladies and provide healthcare services to our Tribal Citizens. 

Cherokee Nation Health Services : Presently, tlio Nation operates a sophist ierrted network of eight rural 
oulpntienl lieeltli centers that provide lodioos witii primary medical care, drmta] service, optometry, 
radiology, mammography, beiiavlorai health promoticii and disease prevention and a public bealtli 
nursing program. In addition to these services, the Cherokee Nation also qpcrales WW Hastings Indian 
Hospital in Tnhlcquah, Oklahoma. Hastings is a 60-bed facili^ offering oiitpatietit and ancillary services 
with over 300,000 oulpntienl visits each year and more than 335,000 prescriptions filled annually. We 
also have inpatient and outpatient programs for managemeuL of specialty care ihrougliout uur 14-oounly 
jurisdiction, Iherefcre adequate support for the frtlfillnient of Arlide 24 irnd cooperation between tribal 
nafrons and federal agencies is crucial to ensure the wel I being of our people and other indigenous peoples 
across the caiinhy. 

CONCr.trSlflN: As Secretary of Slate and on behalf of the Cherokee Nation, I respectfully request that 
the United States respects, protects and fulfills llic provisions of the UW Dedoralioji on the Rights oj 
indigenotts Peoples. It is essential that all levels of government are inlbrnied of the human rights 
obligations of the federal government ns a means of ensuring that the human rights of Indigenous peoples 
are upheld and respected. 

Qicrokee Nation wants to g've our Tribal citizens and surrounduig communities tiic ability to accomplish 
the goal of building "Jobs, Community, and Language." We want to work with al I entities that play a role 
in bettering the future of our Tribe. Ultimately, the Nation wants its oitiaens and government to be versed 
in the skills und technology of today and rootud in the language and traditional life wnys of the Cherokee 
eollurc. Federal support irf the Dadatstthn ensures that we may cooliouc to enhance our services, selP- 

■elianm: and cohesive tribal development in the regon. it is cnioial that this body maintains its fiduciary 
nelatinnship and upholds the promise ofPresident Obama to pwotect govemmant-to-goveinment relations 
as prescribed In his full enrJorsernem of the UN Declaratiof! and its Articles that fiiitheia the rights of 
Indigenous peuples. 

Once ^bi. the Cherokee Nation thanks the Chairman, Vice Chairman and the Members of the 
Committee fiar their time and should you have any aiidiliona! questions, please contact our Cherokee 
Nation Washington Office at (202) 393-71)07. 

The Chairman. Thank you very much for your statement. 
President Fawn Sharp, how can the United States enhance trade 
relations and conduct commerce by Indian nations? 
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Ms. Sharp. I believe that if the United States looks to Article 21 , 
Article 36 and Article 37 and allows and embraces the notion that 
Indian tribes can enter into trade and commerce outside of the 
United States with other countries throughout the world, that 
would be a significant step. The Quinault Nation looked at carbon 
sequestration a number of years ago. We had an opinion that even 
though the United States was not a signatory to the Kyoto Pro- 
tocol, we could enter into a trade agreement with nations outside 
of the United States. 

At that time, carbon was being traded on the domestic market 
at about $5 a metric ton. The international market was $25 a met- 
ric ton. So we believed that with our own resources at home, if we 
had the opportunity to trade freely, within the United States and 
outside of the U.S. economy in this new and emerging marketplace, 
that seeks to reduce the carbon footprint throughout the world, it 
would be a huge, huge step for Indian Country. 

The Chairman. I asked you two parts, one of course was how can 
the United States enhance trade relations. Is it working fine at this 
point in time? 

Ms. Sharp. No, it is not. It is not working at this point in time. 
We do have a number of barriers. Take for example our timber in- 
dustry. The U.S., through ESA laws, has significant burdens placed 
on our timber industry. Because our timber industry relies on the 
stumpage values back to the tribe, the ability of not only our tribal 
businesses but individual Indian-owned business to enter into the 
forestry and trade business, when there are heightened restrictions 
on the marbled murrelet and spotted owl within our territories, but 
they don’t exist outside of Quinault in adjacent lands, we have 
found that those species are now taking refuge on our lands, to our 
detriment. 

So the consequence is we are burdening, we are taking the bur- 
den for all those other companies to do as they choose. So it is not 
working, and we think that if you look to those provisions of the 
Declaration that I mentioned, as well as some domestic laws like 
the ESA and the unfair and discriminatory burdens it places on us, 
there is a lot of room for improvement. 

The Chairman. Thank you very much for your responses. 

Mr. Ettawageshik, in your testimony you state that the current 
Federal recognition process does not meet the principles set forth 
in the Declaration. How might the Federal recognition process be 
improved to meet those principles? 

Mr. Ettawageshik. Thanks for the question. As I think of this, 
I think about this process. As you know, I am the Co-Chair of the 
Federal Acknowledgment Task Force for the National Congress of 
American Indians. I have been working on these issues for quite 
a long time. There have been, I myself was the former chairman 
of a tribe that went through the process and ended up with legisla- 
tive, with being recognized through legislative efforts as opposed to 
the administrative process. 

I have been on both side of this as a leader. I have seen a lot 
of other people that have done this. I know that the biggest prob- 
lem that we have seems to be that the process assumes at the be- 
ginning that we are not a sovereign nation, and that the process 
seems to be one that will, one of granting sovereignty, which I don’t 
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believe you can do. It needs to be one where you are looking at the 
kinds of questions and the things that the tribes are required to 
meet, a sovereign entity would be doing those things. Yet the 
United States has not been acknowledging that soverei^ty. 

So therefore, it inhibits the practice of the jurisdiction over the 
peoples that are involved within the tribal citizenry. 

The other problem that we have is that since the process has 
been, to just look at it from the outside and take a look at it, right 
now this process is one that, it seems to be a process whose job it 
is to deny. And if somebody makes it through, it is just by luck or 
by just all the cards just fall together just the right way. Pardon 
the pun on that one. 

What happens is, it is sort of a miracle that anybody makes it. 
And then as soon as somebody does, it is like the system changes 
and adjusts and says, oops, we made a mistake, somebody got 
through, now we have to tighten it up a little more. So they keep 
changing the line. It is like somebody drawing a line in the sand 
and saying, cross that line. Oops, well, you did that one, now cross 
this line. This is what the people who are in this process believe. 

So what we look at through the Declaration is the Declaration 
talks about the inherent rights of the indigenous peoples and the 
expectation that they will be treated fairly. When you are in a proc- 
ess where an entire generation, sometimes two generations of el- 
ders die at the tribe while their petition for recognition is pending, 
that is not fair. 

So what has to happen is a more timely process needs to be done. 
It needs to be reviewed. And frankly, I think that we have now a 
very good tool to use, the provisions of the Declaration, to be ana- 
lyzed in the process in light of many of these provisions. I can’t cite 
the specific sections, but as I have read the Declaration and been 
involved in it over the years, there are many different places in 
there that intersect the recognition process. 

So I would say that this now gives us a tool for that review of 
the process in a way that we haven’t done before. I think we do 
need to accomplish that. 

The Chairman. Thank you for your response. 

Mr. Yazzie, do you have specific recommendations on how Fed- 
eral laws can be amended or improved to better comport with the 
ideals expressed in the Declaration, particularly, for instance, 
around protecting the practices around spirituality, religion and 
traditional healing, this area? Do you have specific recommenda- 
tions to improve the Federal law on this? 

Mr. Yazzie. Thank you, Mr. Chairman, I have only one rec- 
ommendation, which is to have the Federal Government hear what 
it is that we say. Oftentimes, too many times throughout our rela- 
tionship, the Federal Government has decided that it knows best 
what is proper for us. When all throughout time, we have always 
known what is best for us. We continue to know what is best for 
us. 

In terms of the protection of sacred sites and any facet of our 
lives that relate to the implementation of the Declaration, the Fed- 
eral Government has to understand what it is that we are trying 
to say. And I believe that that will be the first step in making those 
changes to Federal policy. 
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I could not elaborate on the specific steps that need to be made. 
But we certainly have people who can articulate those specific 
measures. Mr. Chairman, we appreciate this opportunity. 

The Chairman. Thank you very much, Mr. Yazzie. 

Ms. Knight, how can the Declaration ensure that this era of self- 
determination continues into the future for all indigenous people? 

Ms. Knight. Thank you, Mr. Chairman. I have been giving some 
thought in terms of, the United States has made a good step with 
the advent of the 1975 Indian Education and Self-Determination 
Act. But very often, nations are still treated as vendors, as grant- 
ees, as contractors, and not necessarily as nations. Units of local 
government, even, and not necessarily as nations. 

So advancement of a true nation to nation policy would be one 
area that I would recommend. There are still barriers to true self- 
determination. While we have the Act, it is not completely, fully re- 
alized. There are a lot of barriers. It also doesn’t extend across the 
Federal Government. So one area to look at is, are there other ap- 
plications of the Self-Determination Act that can be made in other 
agencies of the Federal Government. There have been studies and 
proposals done to that end. 

Finally, in regard to land and the rights to determine what goes 
on on that land, over a decade ago, the Cherokee Nation, along 
with other of the Five Civilized Tribes, advanced land reform policy 
to change some of the detrimental effects of the 1906 Act that gov- 
erns our lands in Oklahoma, that allows for adverse possession and 
allows for other means that lands can go out of the hands of Indi- 
ans. And so policies like that, and I am sure there are pieces of leg- 
islation that affect other tribes across the Country in a similar 
way, that are detrimental to Native peoples holding onto their 
lands and how they are able to conduct activities on those lands 
should be examined. Thank you. 

The Chairman. Thank you very much for your response. 

I want to tell all of the witnesses and those present that for me, 
this has been a great hearing. At least we have brought the issue 
to bear here. And the kind of responses that this Committee has 
received will help us determine where we go next. As Ms. Sharp 
did mention that there are next steps that we need to take. We cer- 
tainly want to do that. 

So what we are doing now is to get ideas from you and put this 
together and see where we go from there. Mr. Yazzie, you had a 
comment. 

Mr. Yazzie. Mr. Chairman, as five-fingered brothers and sisters, 
and with a humble heart, I stand before you with an appeal to you 
and this honorable Committee. On behalf of my fellow commis- 
sioners, my elders, our children, our generations to come, this great 
Committee has been the champion of Native America for many 
years. We ask that this Committee, that your colleagues in this 
great institution stand with us at this time in defense of our earth 
mother. 

The equilibrium of the earth is precariously out of balance. The 
increasing incidence of so-called natural catastrophe and climate 
change are no accident. They are undeniable messages from the 
earth mother that she grows weary of the unrelenting abuse. It 
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may be soon when the earth gives us that ultimate disaster, by giv- 
ing a great convulsive shudder when she grows no longer tolerant. 

As Native peoples, as indigenous peoples and keepers of the 
knowledge of the original intent, we are gravely concerned. We 
have something to say, we have something to offer. The key that 
we have may not avert the ultimate and inevitable fate of the 
earth. But what we have, we believe we can help heal the hurt and 
to provide hope for a future. 

Mr. Chairman, western science is not enough. We must be at the 
table. It is our earth, too. And honorable sir, it is our life too. 
Thank you. 

The Chairman. Thank you very much. That was a great state- 
ment. 

Since we are at the close of this hearing, let me provide the op- 
portunity for any other of the panel to speak at this time before 
we adjourn, if you wish to. 

Mr. Ettawageshik? 

Mr. Ettawageshik. These are great words that were just spo- 
ken. I want to endorse those thoughts and say that we have people 
standing all over this continent for achieving harmony, for trying 
to restore that harmony. We have people, while we are speaking, 
walking for the water right now, walking from the four directions, 
from Hudson Bay down to Lake Superior, from Maine west, from 
Washington State east, from the Gulf of Mexico north, carrying 
water and a eagle staff in each of those four directions, all getting 
ready to meet, and saying prayers for all the water that they come 
along on the way. 

They are doing this, these are grandmothers that are doing this. 
These grandmothers are walking. They walk nearly four miles an 
hour. I have to tell you, it is hard to keep up with these ladies. But 
they are on a mission to help all of us. It is not, the water that 
is there is not water that is any one of ours. That water is sacred, 
and it is all of ours. That water is that sacred water of which we 
heard testimony from my brother here, who spoke about the need 
for the medicines and the water that they have. 

This is something that is very important. And something as sim- 
ple as walking carrying a bucket is something that each of us can 
do in our way, in our own hearts and our own lives. This is the 
things that we need to do. This is part of that traditional knowl- 
edge of which we were speaking when we talk about what the Dec- 
laration brings to light. We need to be at that table, as has been 
said. We are willing to be there, and we have gifts that we are will- 
ing to share. We thank you so much for this opportunity to share 
here and to share on the record for these things that will be, that 
can help to be the very savior of all of us here on this earth, to 
help these things. It is a perilous time. And I want to just once 
again stand with my brother here who spoke and the words that 
he spoke rang true in my heart and in my being. I feel very privi- 
leged to have been here to hear him speak. 

The Chairman. Thank you very much for your statement. Yes, 
Ms. Sharp? 

Ms. Sharp. Thank you. 

The last thing I would like to leave this Committee with is, 
again, a recognition of the time and place that we now stand. We 
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have had many, many eras, many Presidents contend with the In- 
dian issue. We have seen many laws, many policies, many regula- 
tions, many appropriation of dollars. It has not worked to the de- 
gree that we need to restore our communities, our children, our fu- 
tures. 

This opportunity to embrace the Declaration in totality is the be- 
ginning and the only path that we have if we are to see this Nation 
stand behind Indian people and allow us to seize our futures and 
to chart our own course successfully. Until we embrace and fully 
implement those basic principles, it is going to continue for cen- 
turies more into the future. 

On behalf of the Quinault Nation, again, we thank you so much 
for this opportunity. 

The Chairman. Thank you so much. Ms. Knight? 

Ms. Knight. Mr. Chairman, I would just reiterate my thanks for 
this Committee beginning the dialogue on how to implement the 
UN Declaration, and that we in Indian Country stand ready to 
work with you to determine how to implement this policy, whether 
it involves legislation or policy. Again, our thanks. 

The Chairman. Thank you very much. I want to thank our wit- 
nesses, and all of our witnesses today for participating in today’s 
hearing. I look forward to working with my colleagues on this Com- 
mittee as we take your input to work to implement the policy goals 
expressed in the UN Declaration, so the United States may serve 
as a leader, as a leader and a model for other nations. 

So in a way we need to all work together to achieve this, and to 
do it where the rights of indigenous peoples are concerned. This is 
why we are here at this hearing. 

Again, I am repeating, the record is open for written testimony 
for two weeks. I will encourage all of you to submit testimony to 
the record. 

Again, mahalo nui loa, thank you very much. This hearing is ad- 
journed. 

[Whereupon, at 4:55 p.m., the Committee was adjourned.] 




APPENDIX 


Joint Prepared Statement of the National Congress of American Indians 
AND the Native American Rights Fund 


Chairman Akaka, Vice-Chairman Barrasso, distinguished members of the Senate 
Committee on Indian Affairs; the Rational Congress of Atticricaii Indians and the Native 
American Rights Fund welcome the chance to address this committee on the important matter of 
die iniplicotions for federal domestic law of the U.S. endorsement of the United Nations 
Declaration on the Rights of Indigenous Pcopics. On December 16, 2010, President Obama 
“annouiice[d] tiiat the United States Is lending its support to this declaration [on the rights of 
indigenous peoples]. The aspirations it aifirms — including tire respect for tlic institutions and 
rich cultures of Native peoples - are ones we must always seek to fulfill. ..But I want to be clear: 
What matters far more than words - what matters far mote than any resolution or dcciaratioii — 
iire iiclions to match those words.” This hearing is an important start to the process of analyzing 
what actions tire, in fact, necessary to bring U.S. law into conformity with those areas of the 
Declaration in which it falls short. Some of those areas can be readily identified, but in others, a 
process of mutual CDoperalion between tribes and Ihc U.S. to identify and formulate correctives 
will be necessary. 


1. Plenary Power 

There is perhaps no area of domestic law that needs more revision than that of plenary 
power. The doctrine 1ms at least two meanings, one more benign and one tetally unacceptable 
under the Declaration and international law. In its more benign form, the doctrine simply means 
that the federal government has the power to address dealings with indigenous peoples. But in 
its unacceptable form, it indicates tiiat Congress lias the autiiority to den! with indigenous 
pcopics in virtually any way that it deems appropriate, including terminating the government to 
government relation with Tribes. Santa Clara Pueblo v, Martbiee, 436 U.S, 49, 56 (1978) 
(“...Congress has plenary authority to limit, modiiy or eliminate the powers of local self- 
government which llie tribes otherwise possess." ); Washington v. Confederated Bands and 
Tribes of the Yakima Indian Reservation, 439 U.S. 463 (1979) (refusing to recognize the right of 
the tribe to self-government as a fundamental right for purposes of equal protection analysis). 
The fact tiiat I SO Nations recognize liie riglit of sclf-dctcniiinatjon by endorsing die Declaration 
completely undermines that version of the plenary power doctrine which describes congressional 
power over tribes as virtually unlimited, Tliis doctrine needs lo be replaced and the true inherent 
rights of indigenous pcopics recognized as immune from Congressional action. 

2. Specific Riglils 

a. Self-Determination. 


( 93 ) 
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Self determination is at the heart of tiie Etcelnration and is tlie one group right that all 
counb-ies acknowledge os o human right. Without titis ri^t, the Declaration would have been 
unacceptable to indigenous peoples, However, ilie United States interprets tiie rigiit to self- 
deteriuiiiction by indigenous peoples in a restrictive manner that is at variance with the 
Declaration and inlemaliona! law. The endorsement slates that “The United Slates is therefore 
pleased to support the Dcelnratian's call to promote the development of n new and distinct 
international concept of self-determination specific to indigenous peoples.. ..a concept that is 
diircrcnl from the existing right to sclf-dclcrmination in international law.. ..For the United 
States, the Declaration’s concept of self-determination is consistent with the United States' 
existing recognition of, and relationship with, federally rccogtiizcd tribes as political entities that 
have inherent sovereign powers of self-governance." 

Two international covenants, the International Covenant on Civil and Political Rights, 
and die International Covenant on Economic, Social and Coltural Rights, provide in their 
common Articles 1 that "All peoples have the right of self- determination. By virtue of that 
right they freely dolermine their political suttus and freely pursue iheir economic, social and 
cultural development."' Article 3 of the Declaration tracks this language precisely -substituting 
"Indigenous peoples" far "All peoples," The use of the same language is evidence of an intent to 
describe the same right. Cf. Gif.rto^rofi v. Co,, 513 U.S. 561, 570 (1995). Purthormore, 
the general rule is that if language is broad enough to encompass a silantion not contemplated, it 
covers die situation absent proof it would Imve been excluded had it been contemplated. 
Diamond V. Chakrabarty, dd7 VS. 303 (1980) (patent language broad enough to cover living life 
forms even tliougli not contemplated ot die time tlic legislation passed). Not only is there no 
proof that the right to self-determination of indigenous peoples would have been diminished had 
it been contemplated, there is "legislative history” here to the contrary. Attempts were made by 
some countries for years to add limiting language to the self-determination provision and (hose 
ntlempts failed. 

Moreover, additional language in the UN Declaration confirms dial Article 3 falls witliiii 
the scope of the international right. The preamble provides as follows in two separate 
paragraphs; 


dcfoioivferfenig that the Charter of the United Nations, die Intcmaiional 
Covenant on Economic, Social and Cultural Rights and the International 
Covenant on Civil and Political Rights, as well as the Vienna Declaration and 
Programme of Action, affirm the fondamental importance of the right to self- 
determination of all peoples, by virtue of which they freely determine their 
political status and freely pursue dielr economic, sonal and cultural development. 

Beoritij; in mind that nothing in this Declaration may be used to deny any 
peoples their right to self-determination, exercised in conformity with 
interna tional Inw... 

These paragroplis combine with Article 2 to make the matter clear; 

Article 2 


SCO Gcnem! Assembly Reset iilion 2200 ptXI) of 1 6 December lO, 1 9GC. 
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[ndigenoiis peoples and individuals are free and equal to all other peoples 
and individuals and have the right to be free from any kind of discrimination, in 
the exercise ofdieir riglits, in particular that based on their indigenous origin or 
identity. 

These provisions indicate that there is ample room for discussion concerning the need to revise 
U.S. law to bring it into compliance with the Declaration. 

b. Lands, territories and natural resources. 

The Declaration has broad provisions concerning rights to lands, temitaries and natural 
resources. Article 25 starts with the right of indigenous peoples to "maintain and strcnglhen their 
distinctive spiritual relationship with their traditionally owned orolhenvise occupied and used 
lands, tcrrilories, waters and coastal seas and other resources." Article 213.1 provides that 
"Indigenous peoples have the tight to the lands, territories and resources which they have 
traditionally owned, occupied or otherwise used or acqttircd." Article 26.2 refers to the right to 
“own, use, develop and control the lands, territories and resources that they possess by reason of 
traditional ownership or other traditional occupation or use, as well as those which Ihcy have 
otherwise acquired,'' Article 27 requires the establishment of a sy.stem to "recognize and 
adjudicate the riglits of indigenous peoples pertaining to their lands, territories and resources..." 
Article 28.1 provides for redress for lands "which have been confiscated, taken, occupied, used 
or damaged without tlicir free, prior and informed consent," Compensation is to take the fbrm of 
"lands, territories and resources equal in quality, size and legal status or of monetary 
compensation or other appropriate redress." Article 28.2, 

As to these provisions of the Declaration, the United States’ explanation states that, 
“...the United States intends to continue to work so that the Imvs and mechanisnis it has put in 
place to recognize existing, and accommodate the acquisition of additional, land territory, and 
natural resource rights under U.S. law function properly and to facilitate, as appropriate, access 
by indigenous peoples to the traditional lands, territories and natural resources in whicii they 
have an interest.. ..The United Stales will interpret the redress provisions of the Declaration to be 
twnj£sfe«r with (he existing system for legal redress in the United Stales, while working to ensure 
that appropriate redress is in &ct provided under U.S. law.” Pp 6-8 (emphasis added). The 
United Slates makes this statement even though: under U.S. law, aboriginal title is not 
recognized as compensable; TeedHI-Tonv. United Slates, MS \J.S. 272 (_1955); under U.S. law, 
long standing Executive Order Reservations are not recognized as coinponsablc even though 
only Congress can change their boundaries; Kantk Tribe v. Ammon, 209 F,3d 1366 (Red, Cir. 
2000) ceit. den, 121 S.Ct, 1402 (2001); under U.S. law, h is becoming difficult, if not 
impossible, for tribes to get redress for loss of their aboriginal territory based on the passage of 
lime. Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005); Cayuga Indian Nation of New 
Yorkv. Palald, 413 F.3d 266 (2d Cir. 2005); Oneida Indian Nation v. County of Oneida, 617 
F.3d 114 (2d Cir. 2010). in addition, land cannot betaken into trust for Indian tribes not 
recognized or under federal jurisdiction in 1934. Carcieri v. Salasar, 129 S.CL 1058 (2009). 

'rite U.S. contention that it is doing its part to protect Indian land rights by supporting Indian 
teibes in these cases rings hollow, since all oribcsc cases represent losses In the court system, 
slicfwing that U.S. taw at present is inadequate when measured against the Declaration. Clearly, 
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action is needed in this crucial area of the law to bring U.S. law in line with the Declaration’s 
standards. 


c. Free, Prior and Informed Consent 

Article 19 of the Declaration provides that "States shall consult and cooperate in good 
faith with the indigenous peoples concerned llirougli their own representative Institutions in order 
to obtain their free, prior and informed consent before adopting and implementing legislative or 
administrative measures that may affect them." The explanation of the U.S. vote once again 
waters this down. "In this regard, the United States recognizes the significance of (he 
Declaration’s provisions on free, prior and informed consent, which the United States 
Understands to call for a process of meaningful consultation with tribal leaders, bu! no/ 
iKcexsarily (he aj^reemeni of those leaders, before the actions addressed in those consultations 
arc taken.. .The United Stales intends to consult and cooperate In good failli witli federally 
recognized tribes and, as applicable, Native Hawaiians^ on policies that directly and stibslantmUy 
affect them, and to improve our cooperation and consultation processes, in accordance with 
federal law and President Obama's call for better implementation of Executive Order 13175.’”’ 
p. 5 (emphasis added). Article 1 9 refers to efforts to obtain fi-ee, prior and informed consent of 
indigenous peoples for measures that “may affect” while the US explanation refers to 
“meaningful consultation” only in matters which “directly and substantially affect them”, a 
substantially modified standard. In addition, the cuncepl of ‘'meaningfui consultation” is a far 
cry from “States shall consult and cooperate in good faith with the indigenous peoples concerned 
through their own indigenous institutions in order to obtain iheir free, prior and iffortned 
consent... " 

Related to free, prior and informed consent is Article 1 E of the Declaration that provides 
that indigenous peoples have Ihc right “to pai tlcipate in decision-making in matters which would 
affect their rights, through representatives chosen by Ihemsoivcs in accordance with their own 
procedures...” Serious consideration needs to be ^ven to formalizing a process that ensures full 
impicinciitalion of tins provision. 

3. Collective Rights as Human Rights 

The Declaration acknowledges collective human rights, and thereby provides a corrective 
to tlic western liuinaii rights framework, wtiicli is heavily tveiglited toward individual human 
rights.^ Indigenous peoples have typically not been at the tabic when international rights 
documents, such as the Universal Declaration of Human Rights (UDHR), have been elaborated. 
As a result, their collective hutmui rights Imve not been adequately taken Into account.^ 
Indigenous peoples therefore svoit: adamant that the Declaration focus on tlicir collective human 


^ Fora discussion of ItiB dlfTerences in Ihinkirg imdcrlying notions of individual and collcclive rights, and the 
necessity fbr protection of indigenous colitctive human rghls, sue, Robert N. Clltiion, The Rights s/ tiitHgenoia 
Peoples as Cotlsettts Croup Rfg/us, 32A!U2.I,.RCV.739(!i)90). 

^ As to the western bios in intcamlional human rights in general, .sec, Richurd Falk, I'tiiuk Again: Hantun Rights, 
F0KKI0.vP01.ICY, (March/April 20D4), 
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rights. They were successful in this, as the document recognizes a broad range of collective 
human rights.'’ 

The explanation ofits vote indicates that the United States does not share the view that 
collective rights of indigenous peoples are human rights. “Moreover, the United States is 
committed to serving as a model in the international community in promoting and protecting the 
collective rights of indigenous peoples as well »s the human rights ofall individuals. 

.. .indigenous individuals are entitled without discrimination to all human rights recognized in 
inlcrnational law, and ... indigenous piropics possess certain additional, collective riglits. The 
United States reads all of the provisions of the Declaration in light of this understanding of 
Iiuman ri^its and collective rights."^ 

The U.S. statement is inccnsisteni with the Declaration itself. The Declaration states in 
Article 1 ; “Indigenous peoples have the right to the full enjoyment, as a collective or as 
individuals, of all human rights and fundamental freedoms as recognized in the Charter of the 
United Nations, the Universal ITecioration of Human Riglits and international human rights law." 
The explanation is not oven In harmony with the law of the United Slates. Normally, only a right 
of equal or greater value can override another right, and U.S. law has recognized that the 
collective rights of tribes cun override individual human rights. Mississippi Band of Choctaw 
Indians v. Ilolyfisld, 490 U.S, 30(1989) (collective interest of tribes in membership o f their 
children overrides the right of parents to, in ail cases, place a child with the adoptive parents it 
chooses or to proceed in whatever court they desire). 

4. Conclusion 

T'he endorsement of the Deoiaration by die U.S. was a huge step forward, but now actions must 
match the words. A good start would be for the U.S. to form a joint fedeml/tribai commission to 
develop a comprehensive plan for implementation of the Deoiaration, The U.S. should also 
consider directing each federal agency to; i) require its employees to familiarize themselves with 
the Declaration and its contents; 2) conduct a comprohonsivo review of the extent of its 
compliance with the Declaration in order to identity those areas where they fall short; and 3) 
present a plan for aeliicving full compliance by a date certain. 

NCAI and NARF thank the Committee for its interest in the Declaration and offer their 
cooperation in the future to work, hand in hand, to implement it. 


^ See e.g. Art. 3 (seir-dctcTTrinatieny Art. 8 (rlglii to freedom Itom assirtiilnticin or dcalnictinn oflhcir cutLure]; ArL 
IQ (right m rcmatti on thidr laiuls); Aru. 1 L and 12 (rtghl lo thetr maintain Ihclr cultures, customs, tmdidens, ulc.); 
Art. 23 (right to tradilional mcdicmcs); Art. 3 1 (right to Ihcir cultural heritage, Eradilianui knawlcdgc, etc.); Art. 37 
(right to respect for their treaties, ugreements andatticrcanslructivc arrange mcnls). 

^ Some other cnutrirics agree wilh the United Stales. The UnileJ Kingdom explained Itiat ttiejr were voting for Itie 
dacumcnl with the underslanding that the only coltcclivc human right in the doeumenl is the right to seif- 
detenniimlian. According to tire UK, oltici eelicctivc rights recognized in (lie Oeolacation ore not human rights, 
since, in their view, human tights bclung 10 ail people pikI many of lire rights in lire Dcclo ration panniii only to 
indigenous peoples. (Oral slalcnicnl on Septemher 13, 2007). 
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Joint Prepared Statement of the American Civil Liberties Union and the 
Human Rights at Home Campaign 


I. Inti'oductian 

Chairman Akaka, and Members of the Senate Indian Affairs Committee; 

On beliaif of the American Civil Liberties Union (ACLU) anti the Human RigliLs 
at Home Campaign (HuRAH), we commend the Senate Indian Affairs Committee for 
conducting this oversight hearing and fostering mucli-necded dialogue about the domestic 
policy implications ofilie UN Declaratioti on the Rights of Indigenous Peoples 
(UNDRIP). 

'fhe ACLU is a nationwide, non-partisan organization dedicated to enforcing the 
fundamental rights set forth in the Constitution and United States laws. The ACLU's 
Human Rights Program, created in 2004, is dedicated to holding the U.S. government 
accountable to universal human rigiits principles, in addition to the rigiits guaranteed by 
the U.S. Constitution. HuRAK is a coalition of more than SO human rights, civil rights 
and social justice organizations, working to establish an infiastiucture to implement, 
enforee and monitor U.S. compliance with domestic human rights treaty obligations. We 
submit this written statement for the record to applaud the administration’s endorsement 
of the Declaration, but also to highlight areas in need of significant improvement and 
make recoinmenda Lions for implementing Lhe Declaration. 

II. U.S. Endorsement of the Declaration 

On December 1 6, 2010, at his adm ini stmt ion’s second White House Tribal 
Nations Conference, President Obama announced that the United States would sign the 
Deolaratioii on Ilia Rights of die Indigenous Peoples.' The government 's qualified" 
cndoRcmcnt oftlie Declaration — which comprises "the minimum standards for survival. 


' United Nations Declaration on the Ri^ts of Indigenous Peoples, G.A. Res. 61/295, 
U.N. Doc. A/61/L.67 (SepL 13, 2007) [hereinafter UNDRIPJ. 

* See International Indian 'f realy Counci I, Uniltid Slates of America Awtouncat Quaiified 
Support for the UN Declaration cn the Rights of Indigenous Peoples (Dec. 16,2010), 
available at http://mvw.treat>'council.org/PDF/lfrC%20 
slatement^20oii%20US%20Endorsementi'INAL121 6IOrevl.pdf. 
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dignity and wBlI-buing uftlie indigenous peoples of the world”^ — marked an important 
reversal of the previous administration’s policy, which Iiad voted against tlie Declaration 
at the United Nations in 2007 even in the face of overwhelming international support As 
President Obama rightly slated in his announcement, “[t]he aspirations [the Declaration] 
afHrms — including the respect for the institutions and rich cultiina ofNative peoples — 
are onc[s] we must always seek to fulfill.’"' 

Still, while tlie endorsement of the Declaration was a positive step, it must be 
accompanied with reiil, material improvements in tire protection and realization ofhuman 
rights of indigenous peoples, .^s the President himself remarked, “[w]hat matters far 
more than words, wirat matters far more than any resolution or declaration, arc actions to 
match those words.”’ Similarly, wlien Ire announced his Chairmanship oftlic Senate 
Committee on Indian AlTairs, Chairman Akaka committed ''to address the complex issues 
facing the indigtaious people ofour country."* We urge Congress and tlie President to 
give force to the Declaration and meet its obligations under human rights treaties, 
particularly the International Covenant on Civil and Political Rights (ICCPR), the 
Inlematiunal Conveirtiun on tire Elimination ol'all Forms ofRactal Discrimination 
(ICERD), 03 well as the 400 nntion-to -nation treaties into which the United States has 
entered with indigenous nations. If Congress and the President follow the below 
recommendations they would nnatcti rhetoric witli actiorr, lielping to transform the 
aspiration orindigenoiis rights into reality. 

III. UNDRIP Implementation 

In implementing the reccm men dot ions below, it is imperative that Congress and 
the administration work with state and local governments, make outreach efforts to the 
wider public, engage in constructive dialogue with civil society, and continue President 
Obama's commendable policy of conducting regular and meaningfbl consultations with 
indigeitous peoples, tribal governnieiits and nations. Full and fair participation of 
indigenous peoples is indispensable to successful implementation of the UMDRIP. 

fl. Se(f-Determimtion 

Sclfdctcrminaiion is ntorc than n core tenet of the UNDRIP — it is the 
Declaration’s umbrella principle, encompassing a number of other fbndamental legal 
rights. Article 3 affirms that “[ijndigenous peoples have the right to self-determination.” 
and Article 4 stales that this right entitles indigenous peoples to “autonomy or self- 


’ UNDRIP, supra note 1 , art. 43. 

^ President Barack H. Obama, Remarks at the White House Tribal Nations Conftrence 
(Dec. 16. 2010), available at http;//www.gpo.gov/fdsys/pkg/DCPI>- 
201001076/pdI7DCPD-201001C75.pdr 

* Press Release, Senator Akaka to Chair Indian Affairs Committee, join Democratic 
Leadeiship team, Jan. 27, 2011, available a! lrttpvyakaka.senate.gov/press- 
releases.cfhiTmetho d=releases.v iEw&id=47924iI)e-b96b-4b34-9acd-7-1b3 ecd97d27. 
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government in inatlais relating to tlieir internal and local afTairs, as well as ways and 
means for financing their autonomous functions."'' Despite President Nison’s pledge over 
dO years ago to "break decisively will) die past and . , . create the conditions fora new era 
in which the Indian fliture is determined by Indian acts and Indian decisions,”* the 
promise of indigenous self-determination remains unfulfilled. In implementing the 
recommendations below, all of which are fundamental to self-determination, the 
government should be guided by the principles of the UNDRIP and work in partnership 
with indigenous peoples to protect and realize their human rights. 

h. Property Rights 

Port and parcel of die right to self-determination is protection for tribal property 
rights. Under UNDRIP Article 28, indigenous peoples have the right to redress for lands 
and resources tliat are wrongfully taken ftora them.’ That the FiRh Amendment takings 
clause does not apply to some tribal lands — allowing for the extinguishment of aboriginal 
lights through the “plenaiy power of Congress” — coiitiavenes the Declaration, and is 
inconsistent with U.S. obligations under the ICCPR.'“ In addition, the United States' 
policy of “permanent trusteeship” over native tribes and land infringes on Doclnntion 
Article 27 — guaranteeing indigenous peoples' right to own, use, develop and control iheir 
lands" — and also threatens to vloliile the fCCPR.'* Congress should enact legislation 
providing greater judicial protection for tribal property rights and transferring coiili-ol 
over property to indigenous peoples. 

c. Free. Prior and Informed Consent 

Another prerequisite to indigenous selfdetermination is the nodon of free, prior 
and informed consent, enshrined in a number of the Declaration’s articles.’' As the 
International Indian Treaty Council noted in its written te.stitnany, “[wjilhoui consent 
there is no certainty of sc Ifoovcmmcnt, nor equity or equality in the ‘government to 
goveriimenl' relationship,”'* The President’s announced policy of “consul lation,” while a 


* UNDRIP, supra note 1 , arts. 3,4. 

* President Richard M. Nixon, Special Message on Indian Affairs (July 8. 1970), 
avaifable at h(tp://www.epa.gov/tp/pdf7presiden:-nixon70.pdf. 

’ UNDRIP, supra note 1 , art. 28. 

Human Rights Committee. Conslderailcn of Reports Submitted by States Parties 
Under Article AO of the Covenant: Concluding Ofciwvorion.ii of the Human Rights 
ComuiUtee: United States of Anteiica, 1 37, 87lh Sess., July 10-28, 2006, U.N. Doc. 
CCPR/C/USA/CO/3/Rev.l (Dec. 15, 2006) [hercinafter Human Rights Committee 
Report]. 

" UNDRIP, supra note 1, art 27. 

Human Ri^its Committee Report, supra note 1 0, ]] 37. 

” UNDRIP. supra note 1, arts. 10, 1 1(2). 19, 28(1), 29(2), 32(2). 

Inteniational Indian Treaty Council, Written Testimony to the United Slates Senate 
Committee on Inditm Affairs (June 9, 2010>,«rw3i7flfc/e at 
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step in the right direction, Htlls short of the standard of free, prior and inibrmed consent. 
Pursuant to U.S. obligations under the Declai-atioii and ICIERD,*^ tlie governmeiil should 
review its current policy, and ensure that the “developnient*' of indigenous lands — which 
often has serious environmental consequences for areas of cultural and spiritual 
signillcance for Native Americans — occur only with their free, prior and infbmiBd 
consent. 

d. Public Safely and Jurisdictional Amhorit}' 

Cogniznnt timt Jurisdictional authority goes hand-in-hand with self-determination, 
we also urge Congress to enact federal laws increasing the legal authority of tribes within 
their own jurisdictions. TIte passage of the Tribal Law and Order Act in 20 1 C was an 
important and laudable step in tliis regard, but more needs to be done. Jurisdictional 
barriers continue to contribute to domestic and sexual abuse against Native American 
women, among whom the rate ofviolent victimization is more than double that nmong 
Other women.”^ Pursuant to UNDRIP Article 22, which requires states to protect 
indigenous women and children against all fonns of violence and discrimination,'^ 
articles 5(b} and 6 of ICERD,'® as well as the recent recommendations of the UN Special 
Rapporteur for Violence Against Women,*' we call on Congress and tiie President to 
eliminate impediments to public safety on tribal lands. Specifically, the government 
should: ensure full implementation of the Violence Against Women Act and Tribal Law 
and Order Act, including by providing the necessary fimding; restore tribal authority over 
non-Indians who perpetrate triolcnt crimes on tribal lands; and establish accountability for 
the failure to investigate and prosecute crimes against Native American women. 

e. Econoniic and Social Disparities 

Also indispensable to genuine autonomy and self-government is file elimination 
of economic and social disparities. The conditions on many Native American 
reservations — including high un employ meat, poverty and crime rates — present an 


littprf/www.trBatycDLnciLorg/PDFAlTC%2[)Comments%2Dta%2Ct]!e%20US%20Senale 
%20Commitco%20on%20Jrdian%2CAfrairs%20UN%20DecIaration%2020 1 1 .pdf. 

Committee on llte Elimination of Racial Discrimination, Coasideralion of Reports 
Siibmiiled by Slates Parlies Under Article 9 of the Convention; Concluding Observations 
of the Commiuee on the Elminolion of Racial Discrimination: United Slates of America, 
H 29. 72iid Sess., Feb. 1 8- Mar. 7, 2008, U.N. Due. CER D/C/US A/CO/6 (May, 3, 2008) 

Women, Its Causes and Consequences. Rep. 
on Mission to United State.s of. America, Human Ri gilts Council, 1 62, U.N. Doc. 
A/HRC/l7/26/Add.5. (June 1. 20H) (by Rashida Manjoo) [hereinafter SRVAW Report]. 
See also amnesiy Intbunational, Maze of Injustice; The Failure to protect 
Indigenous Women from sexual violence oj the USA (2007). 

” UNDRIP, supra note 1, art. 22. 

CERD Report, siipto note 1 5, Tj 29. 

SRVAW Report, sttpivj note I6,Tj 1 15(D). 


nicrcinafter CERD Report]. 

*' Special Rapporteur on Violence Against 
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impcdiineni to indigenous peoples' opportunity to fully participate in society. In 
accordance with UNDRIP Article 2i, witich entitles indigenous peoples “to the 
improvement oftheir economic and social conditions," we echo the recommendations of 
the UN Special Rapporteur on Racism*" and urge Congress to do more to address Native 
American disparities in education, housing, employment, health, income, and other areas. 

f. Ovsrstgli! of Executive Branch 

It is also cnicini to reiterate^' the Executive Branch’s critical role in implementing 
human rights commitments, including those under the UNDRIP, and the need for robust 
congressional oversight of this implementation. The Executive Branch has both the 
resources and responsibiliQ’ to ensure enforcement of human rights, and it must work 
closely with Congress by providing support ibr enabling legislation and tesliiying 
regarding human rights trcaQ' implementation. 

Moreover, Congress should ensure that the Executive Branch is coordinating 
cflcctivcly around human rights issues. To that end, members of Congress .should call on 
the Obama administration to establish an Imeragency Working Croup on Human Rights. 
President Clinton first created such a Working Group under Executive Order 13107 that 
was cflhctively disbanded under President Bush, The reinstatement of the Clinton era 
Working Group tlu ough a new expanded Executive Order would be a robust, effictent 
and transparent way of integrating human rights across a broad range of government 
agencies; it would create, in one standing body, an identifiable focal point for an 
administration's human riglits policy work. TIic Working Group is an essential 
medtanism ibr promoting and implementing the UNDRIP, as well as otlicr corresponding 
human rights obligations. 

g. Processes foi- Resolving Disputes & Enforcing Treaties 

The United States also lacks processes for fairly resolving disputes between 
indigenous peoples and tlie government and for ensuring United States adherence to 
treaties concluded with indigenous nations. Pursuant to Article 27 ofUNDRIP, Congress 
should establish a just and fair process for resolution of disputes with the govemmem that 
includes the full participation of the Indigenous Peoples and that gives due consideration 
to the indigenous customs, traditions, rules and legal systems. In iullillmcnt ofUNDRIP 
Article 37, which declares that indigenous peoples have the right to treaty eiirDrcemenl, 


^ Special Rapporteur an Contemporary Fo mis of Racism, Racial Discrirai nation. 
Xenopltobia, and Related Intolerance, Rep. on Mission to United Slates of America, H 98, 
Human Rights Council. U.N. Doc. AMRCH1/3S/Add.3, (Apr. 28.2009} (by Doudou 
Diene). 

’’ See Tile Lom' of the Land: U.S. Impiementation of Human Rights T-eaties: Hearing 
Before the Subcomm. on Human Rights and the Law of the S. Conuti. on the Judiciary, 

11 Ith Cong. 95-96 (2009) (statement of Jamil D.skw.sr, Director, ACi^U Human Rights 
Program, and Michael W. Macleod-Ball, Acting Director, ACLU Washington Legislative 
OfSce, Americiin Civil l.,iberties Union). 
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Congress should also take steps to implement an equitable and just process or mccbanism 
(0 review implemerialion of Treaties concluded with indigenous nations and to redress 
and resolve violations and unmet obligations. 

IV. Conclusion 

In both its endorsement of the UM3RIP and ila staled commitment to “siipporlO 
tribal self-determination, security and prosperity for all Native Americans,"^ the Obama 
administration has done much to distinguish itself from its predecessor, and deserves 
credit for doing so. Chairman Akaka has also demonstrated strong leadership in holding 
this extensive hearing on domestic implementmion of UNDRIP. However, the 
administradon and Congress must now follow through on these comniitments with the 
right policies and oversight mechanisms. Only through swift, effective, and 
comprehensive action con this country and its indigenous peoples "move ahead together 
in ivritiiiga new, brighter chapter in our joint history,""’ 


“ President Barack II. Obama, Presidential Proclamation — National Native American 
Heritage Month (.Oct, 29, 2010), avattabie f7/http;//wTvw,whilchousc.gov/thc-press- 
oflice/20 lO/lO/ZO/presidential-procl.'iination-national-native-american-he ritage-niont li. 


Prepared Statement of Amnesty International USA’s Native American and 
Alaska Native Advisory Council 

The Honorable Chairman Akaka and Members of the Committee: 

On behalf of Amnesty International USA’s Native American and Alaska Native 
Advisory Council, we would like to express our deep appreciation and thanks for in- 
viting Amnesty International USA to submit written testimony for the hearing held 
on June 9th, 2011 for “Setting the Standard: Domestic Policy Implications of the UN 
Declaration on the Rights of Indigenous Peoples (UNDRIP).’’ As you may know. Am- 
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nesty International is a world-wide grassroots human rights movement with over 
3 million members worldwide, and on behalf of nearly half a million members here 
in the U.S., thank you for the opportunity to submit written testimony for the Con- 
gressional record. 

We applaud the Administration’s long-awaited endorsement of the UN Declara- 
tion on the Rights of Indigenous Peoples this past December 2010 and the leader- 
ship role that President Obama and the Administration have taken in addressing 
the issues that Indigenous populations face here in the United States. The U.S. en- 
dorsement of the Declaration is a long-awaited step in the right direction and dem- 
onstrates leadership and commitment to upholding and ensuring the universal 
human rights of all peoples. On behalf of Amnesty International, we continue to 
urge the U.S. government’s full and unqualified adoption of the human rights prin- 
ciples articulated in the UNDRIP. Additionally, we call on Congress and the Admin- 
istration to work in full partnership and consultation with Indigenous peoples, tribal 
governments and nations to best address the human rights abuses that Native 
American and Alaska Native peoples face in the U.S. 

There have been many important issues raised around which Indigenous issues 
must be addressed in order to uphold the U.S.’s obligations to the UNDRIP. We be- 
lieve what merits immediate and continued attention from the Committee, Con- 
gress, and the U.S. government, is the ongoing effort to end the horrific rates of sex- 
ual violence perpetrated against Native American and Alaska Native women with 
impunity. 

The U.S. Federal Government has a legal responsibility under the federal trust 
responsibility to ensure protection of the rights and wellbeing of American Indian 
and Alaska Native peoples. This federal trust responsibility is set out in treaties be- 
tween tribal nations and the federal government, further solidified in federal law, 
federal court decisions and policy. It includes the protection of the sovereignty of 
each tribal government. The U.S. government has specifically recognized that this 
responsibility extends to assisting tribal governments in safeguarding the lives of 
Indian women. However, the capacity of tribal governments to uphold the rights of 
their citizens is constrained by legal limitations on their jurisdiction imposed by fed- 
eral law and, in many cases, by the fact that the funds for the services they deliver 
are controlled by federal agencies. 

As this Committee knows well, the rates of sexual violence perpetrated against 
Native American and Alaska Native women in the U.S. are at epidemic propor- 
tions — more than one of three Indigenous women will be raped in their lifetimes and 
the rates of sexual violence perpetrated against Indigenous women in the U.S. are 
2.5 times higher than those of women in the U.S. in general. In order to achieve 
justice, survivors of sexual violence frequently have to navigate a maze of federal, 
state and tribal law. The U.S. Federal Government has created a complex interrela- 
tion between these three jurisdictions that undermines equality before the law and 
often allows perpetrators to evade justice. In some cases this has created areas of 
effective lawlessness which encourages violence. Continued and concerted action by 
the U.S. Congress is necessary to eliminate any possibility that the complex jurisdic- 
tional rules and legislation in practice may deny survivors of sexual violence access 
to justice. 

The Senate Committee on Indian Affairs has demonstrated its leadership on this 
issue by passing legislation such as Pub. L. 111-211, the Tribal Law and Order Act 
of 2010, and by working with the Administration to make additional policy changes 
such as ensuring the addition of federal agents and U.S. Assistant Attorney Gen- 
erals to Indian Country, which will begin to help improve public safety and ensure 
justice services to survivors of sexual violence in Indian Country. Yet much more 
remains to be done. 

Amnesty International strongly urges Congress and the Administration to con- 
tinue to prioritize ending sexual violence against Native American and Alaska Na- 
tive women in the U.S. The U.S. government has a legal responsibility to ensure 
the well-being and safety of all its citizens. The legacy of abuse, disempowerment 
and erosion of tribal government authority, and the chronic under-resourcing of law 
enforcement agencies and services which should protect Indigenous women from 
sexual violence must be reversed. 

As a starting point for upholding and demonstrating the United States’ unquali- 
fied support and commitment to the UNDRIP, we urge this Committee to evaluate 
and ensure the full and timely implementation of Pub. L. 111-211, including by en- 
suring full funding, resources, and agency capacity as necessary and required for 
full implementation of the law. PL 111-211 will begin to address the long-standing 
public safety and justice services disparities in Indian Country, by beginning to re- 
store to tribal governments the authority and resources to protect their citizens. 
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Yet, despite the strides made by Congress and the Administration to restore tribal 
authority, true tribal empowerment and sovereignty will not be possible without the 
reversal of the Supreme Court’s 1978 ruling on Oliphant vs. Suquamish, which 
stripped tribal governments of the authority to prosecute non-Indian perpetrators 
for crimes committed on tribal lands, and particularly undermines and denies due 
process and equal protection for many Indigenous survivors of sexual violence. We 
therefore urge the US Congress to recognize the concurrent jurisdiction of tribal au- 
thorities over all crimes committed on tribal land, regardless of the Indigenous iden- 
tity of the accused, including by legislatively overriding the U.S. Supreme Court’s 
decision in Oliphant v. Suquamish. 

While we recognize the difficulties posed by the current budget climate, we fur- 
ther call on Congress to fully support the President’s FY12 budget request as rel- 
evant to the full and necessary funding for agencies and programs affecting Indige- 
nous persons in the U.S. This includes but is not limited to increased funding for 
the Indian Health Service in order to ensure the timely and appropriate collection 
of forensic evidence, the specific designation of increased appropriations for tribal 
law enforcement training programs, and specific funding allocations within the Of- 
fice of Violence Against Women in the Department of Justice to ensure specific anal- 
ysis, research and data collection on violence against Indigenous women and the de- 
velopment of a national clearinghouse to provide information and technical assist- 
ance on violence against Indigenous women. 

Chairman Akaka and the Committee, we are grateful for the opportunity to sub- 
mit written testimony and for your continued leadership and partnership with the 
Indigenous people of the U.S. Both Congress and the Obama Administration have 
demonstrated a renewed commitment to addressing the urgent and pressing con- 
cerns of Indigenous peoples. Endorsement of the UNDRIP further demonstrates 
commitment and the opportunity for the U.S to overcome a long history of injustice. 
Thank you for the Committee’s time and consideration. 

*Amnesty International’s MAZE OF INJUSTICE — The failure to protect Indige- 
nous Women from Sexual Violence in the USA has been retained in Committee 
files and can be found at http:! I www.amnestyusa.org Ipdfs / MazeOfInjustic.pdf. 


Prepared Statement of Alan R. Parker, Secretary, United League of 
Indigenous Nations 

Chairman Akaka and Members of the Indian Affairs Committee, United States 
Senate, I am pleased to have the opportunity to provide testimony to you regarding 
Implementation of the UN Declaration on the Rights of Indigenous Peoples. I am 
testifying in my capacity as “Secretary” to the United League of Indigenous Nations. 

History of the United League of Indigenous Nations 

The United League was formed by Treaty Agreement between U.S. Tribal Na- 
tions, 1st Nations of Canada, Maori Tribal Nations of New Zealand and the 
Ngerrindjeri Aborigine Peoples of Southwest Australia. The United League Treaty 
was negotiated in August 2007 on the lands of the Lummi Indian Nation that are 
located in NW Washington State. The meeting at Lummi was sponsored by the Na- 
tional Congress of American Indians who had created a Special Committee on Indig- 
enous Nation Relations at their 2005 Annual Conference. I was appointed by the 
NCAI Executive Board to serve as Co-Chair of the Special Committee along with 
Juana Majel, a legislative representative of the Pauma Band of the Loisano Indian 
Nation of Southern California. Juana Majel currently serves as the 1st Vice Presi- 
dent of the National Congress of American Indians. A series of meetings took place 
between U.S. Tribal delegates who served as members of the NCAI Special Com- 
mittee and representatives of other Indigenous Nations of the Pacific Rim. As a re- 
sult of this work, the Special Committee developed a “draft Treaty Agreement” de- 
signed to establish political and economic alliances among the Indigenous Nations 
of the Pacific Rim. A key step in the process defining the focus of our work resulted 
from our deliberations which took place in December of 2005 when we met in 
Whakatane, NZ at the invitation of the Mataatua league of Maori Tribal Nations. 
When this group was convened at the Lummi Nation in August 2007, final terms 
of the Treaty were negotiated and signed by representatives of eleven nations who 
had been authorized by their respective governing bodies to sign the Treaty and 
commit their nation to its terms. Since this meeting in August 2007, 84 Indigenous 
Nations have signed the Treaty and more are expected to join in the near future. 

Historical Background to the UN Declaration 

Mr. Chairman, I am confident that you will hear today from witnesses who are 
more knowledgeable about the Historical Background to the Declaration on the 
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Rights of Indigenous Peoples and the steps that led to its adoption hy a vote of the 
General Assembly of the UN on September 13, 2007. My purpose in providing this 
testimony on behalf of the United League is to provide you with a perspective of 
Indigenous Nations as distinguished from private individuals and organizations who 
have been active in the multiyear effort to develop the language of the Declaration. 
Many of these activist leaders did their work with the support of their own Indige- 
nous Communities, such as the Navajo Nations and the Iroquois League, and they 
working through the various Non-Governmental Organizations (NGO”s) who had 
been able to gain NGO credentials from the UN. No doubt many of these Indigenous 
Leaders also held office within the governing bodies of their communities. While you 
are aware that the history of this work makes it clear that the carefully crafted lan- 
guage of the Declaration purposely used the terms “Indigenous Peoples” to refer to 
the “Collective” as well as the individual rights and concerns of the Indigenous Peo- 
ples in a Global Context, I believe that the primary focus and purpose of the “Work- 
ing Group on the Rights of Indigenous Peoples” was to address the “Collective inter- 
ests and rights of Indigenous Peoples”. 

Mr. Chairman, you and the members of this Committee are aware that U.S. Pol- 
icy has, from the beginnings of the founding of this Nation, recognized the proper 
legal and political status of U.S. Tribal Nations. The U.S. Constitution provides for 
the development of Treaty Relationships between the United States and Tribal Na- 
tions. As we know, a Nation State doesn’t enter into treaties with individuals or 
Non-Governmental Organizations but with other nations. The Commerce clause of 
the U.S. Constitution also authorizes the Executive Branch of the United States to 
regulate “Commerce” between the States and with the U.S. Tribal Nations. Begin- 
ning with its Cherokee Nation vs. Georgia decision of 1832, the U.S. Supreme Court 
has recognized and defined the U.S. Tribal Nations as “domestic dependent nations” 
possessing “inherent rights of sovereignty” such as may be necessary to govern their 
own lands and people. Consequently, I would like to turn now and address the dis- 
tinctive questions and issues raised by your hearing on the topic of “Implementing” 
the UN Declaration. 

In November of 2010, it was my privilege to participate in the work of the Cul- 
tural Concerns and the Law and Governance Committees of the Nations Congress 
of American Indians during the time that they were in session at their 2010 Annual 
Meeting in Albuquerque, NM. I assisted in the drafting of what is now known as 
Resolution #ABQ-l-064. (A copy of the resolution is attached to my testimony) This 
NCAI Resolution is entitled: “Calling for the United States to Endorse the United 
Nations Declaration on the Rights of Indigenous Peoples”. Prior to the November 
meeting of the NCAI, I had the opportunity to serve as an advisor to the Affiliated 
Tribes of Northwest Indians, a regional organization of 54 Tribal Nations, at their 
2010 annual meeting. During this meeting in Spokane, Washington, I drafted the 
text of their resolution on the UN Declaration which was subsequently adopted by 
the NCAI Cultural Concerns Committee. 

In the 7th “Whereas clause” of the NCAI resolution, it provides. . . 

WHEREAS, at the Department of State Consultation session in July (2010) in 
Washington DC, the Lummi Nation was requested by the Department of Inte- 
rior, without objections from the Department of State, to secure a coordinated 
national legal position of Indian Country as to recommendations and justifica- 
tion for securing U.S. Support for the Declaration and developed the following 
recommendations with the concurrence of the Affiliated Tribes of Northwest In- 
dians: (1) President Obama should create a National Commission comprised of 
American Indian and Alaska Native leaders, as well as representatives of the 
Departments of State, Interior and Justice to develop a plan for implementing 
the Declaration; (2) The Obama Administration should recommend to the UN 
that they modify their practice and policy of treating Indigenous Nation dele- 
gates to UN functions as NGO representatives, and instead should create a spe- 
cial category of Indigenous Nation Governmental Representatives with the 
rights and privileges of submitting their views and testimony directly to UN 
Agencies; and (3) The Obama Administration should request that the laws and 
standards known as Intellectual Property and administered by the World Intel- 
lectual Property Organization of the UN should be adjusted to accommodate the 
concerns of Indigenous Peoples regarding their unique cultural resources; 
and. . .(the resolutions continues) 

The NCAI resolution, # ABQ-10-064, concludes by calling upon President 
Obama to officially change the position of the United States and accept and sup- 
port the Declaration, not merely as an “aspiration” but as obligatory principles 
of International Law. The Resolution then, in a later paragraph, calls for the 
development of a Native American & Alaska Native Commission to develop rec- 
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ommendations for implementation of the provisions of the Declaration and ad- 
dress their relevance to the duties and responsibilities of the different federal 
departments and independent agencies of the Federal Government. 

Mr. Chairman, I believe that your hearing is an important step in the process of 
developing the future policies of this United States government. By joining with 
President Obama who, during his meeting with Tribal Leaders in Washington, DC 
on December 16, 2010, expressed to the assembled Tribal Leaders that he had de- 
cided to change the position of the U.S. to one of supporting the UN Declaration. 
I recommend that your Committee inform President Obama that you have also re- 
viewed the recommendations of the National Congress of American Indians and that 
you agree with their proposal that a Joint Commission on Implementation be estab- 
lished as soon as reasonably possible. The Declaration was not meant to be simply 
a piece of paper, it is meant to serve as a “Standard” whereby the laws and policies 
of the United States should be reviewed and examined. The task of conducting such 
an examination should not take years and years; it should be done carefully and 
expediently. It should be done in a manner that provides opportunity for U.S. Tribal 
Nations and their people to work together with the Administration and the U.S. 
Congress to address the recommendations of the Joint Commission on Implementa- 
tion. Thank you again for the opportunity to submit this testimony and I would be 
pleased to respond to any questions you may have. 

Attachment 
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NATIONAL CONGRESS OF AMERICAN INDIANS 

The National Congress of American Indians 
Resolution #ABQ-10-Ofr4 

TITLE: Cfillliis for Hie United States to Endorse the United Nafioas Dcelaratioa 
on thoRiglits of Iiidlgenous Peoples 

WHEREASt 'Mt, tlie members of tlic National Congress of American (ndiuns 
of die United States, invoking the divine blessing of the Greater upon our ciTorts and 
purjioscs, in order to preserve fbr ourselves and our descendants tlic inherent sovereign 
riglils of our indiaji nntions, rights seatied under Indian hcaties and agreements with 
the United States, and all other rJgliLs and benefits to which we are entitled under the 
laws and Conslitetien of the United Slates, to enlighten the public toward a better 
understanding of the Indian people, to preserve Indian cultural values, and otherwise 
promote t]ie healtli, safety and welfare of the Indian people, do hereby establish and 
submit the tbilovving resolution; and 

\yil£R£AS, the National Congress of Atncricfia Indians (NCAl) was 
established In 1P44 and is the oldest and largest national organization of Amcnenn 
Indian and Alaska Native tribal governments; and 

WREUEAS, NCAl is concerned abotil assuring tliat the decades of work 
dedicated to the '‘Drafting" of the United Nations Declaration on the Rights of 
Indigenous Peoples are not forgotten; and 

WHEREAS^ the “Drafline" of tlie Declaration was the mutual work of 
Indigenous Peoples and Leadership froni all over the World, Which included 
Indigenous Peoples of the Red, Block, White, end Yellow Races of Humanity; and 

WHEREAS, the United Nations retiiled the Declaration on the Rights of 
Indigenous Peoples on September 13, 2007, by a vote of 144 states in favor of 
approval, 4 votes against (Australia, Canada, New Zealand, and United States), with 
1 1 abstentions; and 
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WHEREAS, since Its adoption, Australia, New Zealand and Canada have 
reversed their positions and now endorse the Declnnition, Columbia and Samoa have 
indicated their support (they abstained originally), and President Obama, through 
Ambassador Susan RiceLs April 20, 2010 statement to the UN Permanent Forum on 
Indigenous Issues, has indicated he w'ould review his position regandutg the 
Declaration and subject this question of support for the Decluraliun tc the process of 
‘'Consultation" v^ih the Indian Tribes, a process being addressed and co-ooordlnatcd 
by the Department of State; and 

■^^TfEREAS, UN Special Rapporteur On the Rights of Indigenous Peoples James Anaya 
made the following stsiernent on October IS, 2010: ‘Thu Declaration on the Rights of Indigenous 
Peoples is now the ])rincipal instrument of the United Nations system for measuring the huinan 
rights conditions of indigenous pooj)les around the world and identifying action needed to address 
those cordlljons...A starting point for the effective implementation of the Dtsctaraiion Is a firm 
commUmenl by Slates and the United Nations system to its rights and principles that is free from 
vague assertions that the Declaration 1$ not obligatoiy;” and 



WHEREAS, at the Department of Stale ConsiillBlion session in July in Washington, the 
Lummi Nation was requoslcd by llic Dcpnrtmctit of Interior, without objections fram the 
Department of State, to secure a coordinated national legal position of Indian Country as to 
recommendations and Justification for securing U.S. support for the Declaration and developed 
the following me o mm end at ions with the conourrenca of the Affiliated 'iiibes of Northwest 
Indians: (1) President Obama should create a National Commission comprised of American 
Indian and Alaska Native lenders, as well as representatives of tiic Departments of Slate, Interior 
nnd Justice to develop a plan for implementing the Declaration; 2] Tile Obama Administration 
should recommend to tile UN that they modify their practice and policy of treating Indigenous 
Nation delegates to UN fimetions as NCO representatives, and instead should create a special 
category of Indigenous Nation Governmental Representatives with the rights and privileges of 
submitting their views and testimony directly to UN agencies; and 3) The Obama Administration 
should request that tlie laws and standards known as Intellectual Property and adininislered by the 
World Intclicctual Pioperty Organization of the UN should be adjuslcd to accommodnte the 
concerns of indigenous Peoples regarding their unique cultural resources; and 

WHEREAS, tlie NCA! hereby calls upon President Obama to officially change the 
position of the United Stoles by informing the General Assembly of tlie United Notions that the 
United States now supports the Declaration, and llie NCAl member tribes agree with tills 
recommendalion. 

NOW THEREFORE BE IT RESOLVED, lhat the NCAl supports the recommendation 
of the National Congress of American Indians that lire United States should immediately accept 
and support the Declaration, not as merely ospirational but as obligatory principles of 
intemalional law, and clearly recommends lhat the Department of Inlerior and Department of 
Stale advocate support of the Declamtlon to President Obama; and 

BE IT FURTHER RESOLVED, lhat the NCAl recommends that President Obama 
consider the development of a Native American & Alaskan Native Commission to develop 
recommendations for implementation of the provisions of the Declarations and address their 
relevance to the duties and responsibilities of the difrerent fcdei'Ol departments and independent 
agencies; and 

BE IT FURTHER RESOLVED, that the NCAl calls upon tlie various regional, national, 
and international Native American/Inlcrtribal organizations (e.g., WIGA, CERT. NWIFC, 
CRIFC, USET, NTEC, NIEA, AlHEC, NIGA, and others) to assist in the enactment and 
ratincation pliase of tliis intemational declaration, once supported by the United Stales; and 

BE IT FURTHER RESOLVED, lhat NCAl coiitimics to support the Universal Covenant 
on Civil and Political Rights of Indigenous peoples under international law, including the U.N. 
Charter: and 

BE IT FINALLY RESOLVED, lhat this Resolution sliall be the policy of NCAl until it 
is withdrawn or modified by subsequent resolution. 

CERTIFICATION 

Tlie foregoing resolution was adopted by the General Assembly at the 2010 Annual Convention 
of the National Congress of American Indians, held at the Albuquerque Convention Center in 
Albuquerque, NM on November 2010, with a quorum present. 
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Prepared Statement of the International Indian Treaty Council 


Dear Senate Indian AfTairs Committee members 
Please receive our respectful Greetings, 

The (iitcrnational Indian Treaty Council (IITC), tlie first Indigenous Non-Governmental 
Organization (NGO) accorded Consultative Status by the United Nations Economic and Social 
Council (1977), is pleased that the Senate Committee on Indian Affairs (the Committee) is 
holding oversight hearings on tire domestic poiicy implications of the United Nations Declaration 
on the rights of Indigenous Peoples (here inuiler “the Declaration"), now a universal aspiration of 
the international community. 

We ask that the Commitlec receive and consider lltc IITC’s followine comments and 
recommendations for action by tlie United States Senate, on this matter of great importance to 
the Indigenous Peoples in the United Slates. 

The Declaration should be viewed as an urgent expression of tlie tliousands of Indigenous 
Peoples, Nations, and Organizations from all over the world that participated in its drafting, 
beginning in I9S2 at the UN Working Group on indigenous Populations and ending with its 
adoption by the General Assembly in 2007. 

In many respects tlie Declaration is n response to tiie tragic history of colonization of Indigenous 
Peoples and around the world, including in the US. The preamble affirms that the United 
Nations and its member states are “Cower w</ that indigenous peoples have suffered from 
historic injustices as n result of, inter alia, tlieir oolonizaiion and dispossession of their lands, 
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territories ^nd resources.” In this context, the fill I implementation of the Declaration by the US 
at the National level, and integration of its rights and principles into iiatioiiai laws, policies and 
practices would do a great deal to further the recognition oflhc dignity and rights of Indigenous 
Peoples, the first Nations of this land, their cultures, identities and world views. It would greatly 
assist in the promotion of a just and positive future and provide a framework for positive 
relations between Indigenous Peoples and tlic United States. 

US policy toward Indians continues to change. The Trail of Tears and resultant policy of 
“Relocation.” oppression and genocide (1828-1887) followed by the Dawes Act and the policy 
of “Allotment and Assimiiution tlrat lasted until 1934, have ail contributed to our tragic history. 
Policies of assimilation such as the forced and many lime violent rernoval of generations of 
Indian and Native children to Boarding Schools, begun in the late 1800s, continue to have a 
range of Iraiimatic impacts on its victims and their descendants today, as well as social, cultural 
and physical disruption and the loss of language for whole Nations and communities. The 
relatively brief respite of the Indian Reorganixalion Act of 1934 was followed by another 
dcslrucUve and inhumane policy, that ofTermination and Relocation of 1 953 to 19<i8. 

It was not until the 1970s, within living memory, and as a direct result of American Indian 
activism, that a measure of justice began to be done. Policies implemented since include the Self 
Determination of Indian Tribes and the affirmation of a “government to government” or '‘Nation 
to Nation” relationship. This included the recognition in the US courts of the continued validity 
of the Icgaliy-binding Treaty rights orindian Nations, Inciuding fishing and land rights, although 
full recognition and implementation remain unrealized. 

Bui the development ofthis more equitable relationship has not produced tnic justice. It is no 
accident or statistical anomaly that Indians In die United States continue to be the least educated, 
the least employed, the most impoverished, the most imprisoned, the greater victims of violence 
and disease, the most discriminated and hidden underclass in the United Slates today, 

'i'hc United States should continue pressing fbr a more just relationship with America’s first 
Peoples. As Ambassador Rice said at the Q* Session of the UN Permanent Forum on Indigenous 
Issues (2010), “America cannot be fully whole until its first inhabitants enjoy all the blessings of 
liberty, prosperity, and dignity.” We believe that the UN Declaration, recognized as a minimal 
standard for the survival of indigenous Peoples, is a large step toward this laudable aspiration. It 
would be sadly ironic if the United States delayed fiill and unqualified support for the 
Declaration until its policies were fiilly and unequivocally consistent with all of its provisions. 
As a universal aspiration, the Declaration should serve the United States, as it does the rest of 
liuinanity, as a blueprint, a roadmap and a frainctvorlc for developing policies tliat lead toward a 
just and equitable future instead of relying on the inadequacies ofthe present or a blatantly 
inequitable and oppressive past. 

The Declaration’s preamble states the conviction of the international community, “that the 
recognition ofthe rights ofindigenous peoples in this Declaration will enhance harmonious and 
cooperative relations between the Stale and indigenous peoples, based on principles orjiistice, 
democracy, respect for human rights, non-discrimination and good faith,” It is in this spirit that 
we submit these comments for the Committee’s consideration. 
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/vtuchiriiHit 

Self Determination and Treaties Concluded with Indigenous Peoples 

The UN Declaration on the Rights of Indigenous Peoples: A Framework for 
Recognition and Redress 

It has been noted that many of the Declaration’s most important provisions are already a pan of 
US policy. Since the Nixon Administration the declared policy of the United States hcis been one 
ortheSeirDetemiination of Indian Tribes, and a '‘government to government" reiationsliip willi 
Tribes. Irt their explanation of vote at the General Assembly in 2007, tire US Delegation 
recognized as much: 

"The U.S. government recogttizes Indian tribes as potitical entities with inherent powers 
of sdf-govemment as first peoples. In our legal system, the federal grrvemmenl has a 
govern ment-to-government retutionsUip with Indian tribes. In this domestic context, this 
means promoting ffibal sclf-govemnient over a broad range of internal and local affairs, 
including determination of membership, oiillure, language, religion, education, 
information, social welfare, mninfenanoe of community safety, family relatians, 
ISconomic activities, land and rcsoitrccs management, environment and entry by nan- 
members, as well as ways and means for financing these autonomous functions." 

In this regard, we affirm the core importance of the Declaration’s Treaty provisions and relevam 
parts of its preamble and their importance to all Native Americans, and in particular for the 
United States. The hundreds of ratified Nation to Nation Treaties with Indigenous Nations arc 
considered a Sacred, binding oalh by the Indigenous Parlies to the Treaties lirat were concluded 
between Indigenous Peoples and the United Suites. The UN Declaration in Article 37 calls upon 
States to lionor and uphold Treaties, Treaty Rights and the Treaty celatioaship. As recognized in 
the preamble: treaties, agreements and othcrconstructiveairangEmcntsand the relationship 

they represent arc the basis for a strengthened partnership between indigenous peoples and 
States”. 

The United Slates in international fora, sucli as Its I’criodie Report to the CERD Committee has 
recognized itsTreatieswitli Indian tribes as binding and cnforccahlc: 

“Althoagh treaty making between the federal governjiient and the Indian tribes ended in 
1871, the treaties retain thcirfull force and effect even today because diey ate tlie legal 
equivalent of treaties with foreign governments and have the force of fedcrai law,*" 

The Treaty provisions of the Declaration are tlrus also admittedly part and paroe! of US policy 
toward Indigenous Peoples in the United States. The imernational character of the over 400 
Nation to Nntion Treaties it concluded with American Indian Nations and the Mawaiian Nation 
between 1778 and 1871 must be recognized and respected, in both policy and in fact. 

But tlie truth is they are not. As an e.xample, it is well settled ease law tliat Treaties eoncllidcd 
with Indian Nations can be abrogated at will, witli complete impunity hy Congressional action 


UN Dot CERDfC/US W6, 1 Miy 2007, at Parasroph 335. 
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witlwnt due process. If Indian Nations cannot rely on the Treaties concluded with the United 
Suites iind rati fieri by IhisBuijust body, the US Senate, their decisions and self deteiminotion are 
ultimately illusory, overtaken by the unilateral decisions ofothers. The Nation to Nation 
relationship based on respect, recognition, equality and mutual consent which, the basis of the 
original and enduring Treaty relationship will continue to be undermined and made a nullity. 

The Treaties entesred into and ratified by the United Stales government with Indian Nations 
icoognizc and affirm a broad range of rights and relationships ineliiding mutual recognition of 
sovereignty, peace and friendship, land rights, right of transit, health, housing, education and 
subsistence rights (liunting, fisliing and gathering) among others. Even though Congress may 
hove ended US Treaty-making with Indian Nations in 1 871 , the preexisting Treaties are still in 
elTeci and contain obligations whldi are legally-binding upon the United States today. Treaties 
as “the Supreme Law of tire Land” must certainly encompass the US’ obligations described in 
those TYcaties entered into in good feith with the original Indigenous Nations of this land. 

Tlie US Supreme Court has confirmed the lack of good feith by the US in addressing its 
Treaty obligations with Indian Nation Treaty Parties. As an example, in 1980, regarding 
violations of the 1 868 Ft. Laramie Treaty with the “Great Sioux Nation” (Lakota, Dakota 
and Nakota), the Supreme Court affirmed a statement by lire Court of Claims tliat “a more 
ripe and rank case of dishonorable dealing will never, in all probability, be found in the 
history of our nation”.' However, despite this clear acknowledgement of wrongdoing and 
bad faith, the Treaty was unilaterally abrogated, and the land, including Pahd Sdpa, the 
sacred Black Hills, central to Lakota culture even now, were taken, 'fhey are now in the 
hands of the United Slates, and, pursuant to a valid Treaty honorably concluded with the 
United States, could be relumed to their rightful owners without substantially aRecting the 
general scheme of things. 

A just and fair process in the US to address, adjudicate and cnrrecl these and other Treaty 
violations wiiti tlie full participation and agreement of of/ Treaty Parties, as presented in the 
UN Declaration, has never been established. Relevant provisions, in addition to Article 37, 
provide guidance to States and Indigenous Peoples for the establishment of such processes. 

They include: 

“Ariicle 40: “Indigenous peoples have the right to access to and prompt decision through a 
just and fair procedures for the resolution of conflicts and disputes with States ... [and] give 
due consideration to the customs, traditions, rules and legal systems of the indigenous 
peoples concerned and international human rights. 

"Article 28 ], indigenous peoples have the right to redress, by moans that can include 
restitution or, when this is not possible, just, fair and equitable compensation, for the lands, 
territories and resources which they have traditionally owned or otherwise occupied or used, 
and which have been confiscated, taken, occupied, used or damaged without their free, prior 
and informed consenL 


^ United Slsles v. Sioux Notioti, 207 a. Cl. 234 at 241, S 1 3 l''.2d 1 298 at 1302 (1973), eilixl in Unitnl SlttU V. 
Sioux Natidn oflndian5,448 U.S. 371 at 388 (1980). 
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"Afticle 28 2: Unless otherwise freely agreed iifKjn by the peoples concemod, compensation 
shall take the form oflands, territories and resources equal in quality, size and legal status or 
of monetary compensation or other appropriate redress. 

The failures oflhe unilateral processes established in (he US in the past, including the now 
defunct Indian Claims Commission, is well recognized. The dental of due process with regard 
to the unilateral abrogation of Treaties concluded with Indian Nations in the US has been 
addressed by the CERD Committee, the Treaty Nionilaring Body of the International Convention 
on the Elimination of all forms of Racial Discrimination. In its recommendations to the US in 
2006 in response to a submission by the Western Shoshone National Council et al under tlie 
CERD’s Early Warning and Urgent Action Procedure^ the CERD identified the process 
established by the US for addressing violations ofTreatics with Indigenous Nations, the Indian 
Claims Commi.ssion established in 1 946 and dissolved in 1978, as a denial of due process which 
did not comply with contemporary human rights norms, principles and standards. The CERD 
expressed concerns regarding the US assertion that the Western Shoshone lands had been 
rightfiilly and validly appropriated as a result of'grsdual encroachment” and that tlic offer to 
provide monetary compensation to the Western Shoshone, although never aocepled, constituted a 
final settlement of their claims.’' 

Establishing a fair, transparent and fully participatory process to ensure tiint the mutual 
obligations established under ttiese 1'reaties are iiilly honored, upheld and respected is an 
essential aspect of the US’ compliance with its obligations under international Treaties as svcil as 
the requirements of the Declaration. Tliis can be a priority for consideration by this body of new 
legislative provisions and processes to be undertaken in light oflhe US support for the UN 
Declaration. It is our fervent hope, rccomincndatian and request diat the process ounently being 
undertaken by the US Senate Committee on Indian Affairs will accept this historic opportunity to 
include due consideration oflhe ongoing need to establish such a process with the full and equal 
participation of both the Indian Nation and US Treaty Parties in accordance with inlcmational 
human rights norms and standards, taking into consideiatiou the provisions of the UN 
Declaration as well as the recommendations ofthe UN Treaty Monitoring Bodies.^ 


’ CERD/CAJSA/DEai 1 1 April 2006 

* ''rhe CDcnmittcc is concerned by the State party’s position that Western Silos] lutie peoples' legal rights to 
Hncestral [;ind 5 have been cTstinguisbed gnidu&l cncrdachtnciit, notwlihstandingtlie Taettliiit die Western 

Shoshone peoples have reportedly continued to use and occupy the lands and Lhcir nulural resources in occordaiioe 
with their trEiditiornl land tcmire patterns. The Committee ftirther notes with ctwiccm that the State party*a pesillon is 
imuie on the busii> of processes before the Indian Claims Commission/'wliidi did noi comply with cantemporary 
mtcrii&lioiial humati rights nonus, principles and standards that govern determination of Indigenous property 
iis stressed by ihc Intcr-Ainciican Commission on Human Riglits In the case Kktiy Cotrie Dmm 
yersia United Stales (Case 1 1 . 27 Dccanbcr 2002)". Ibid petra 6 . 

^ In its 2006 examination ofthe United States undurlKc InicmBlional Covcaanl on Civil and Pnlitical Rights 
(ICCPR) die Hum an Rights CommiOce (HRQ noted Us concern over the *‘exti n 5111 shmc nl” of ab □ riginal li tk and 
violatians of die rlsht lo dedsion making by Indigenous Peoples overacliviticsaffeciing ihdr iradiilonal lurriiorits. 
The HRC recommended that ihe United Slates,**... should r^eiv Its policy towards Indigenous peoples as regards 
the extinguishment ofnhorlglnal riglits on llie basis ofthe plenary power of Congress regarding Indian a^irs and 
grant llicni the same degree crjudtcial proieetioti thni is nvnilnble lo the non-indigeneus population, li should take 
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The Right of Free, Prior and Informed Consent 

The Right to Free Prior and Informed Consent (FPIC) is a cental underpinning of the UN 
Declaration and tiie right of Seif Determination, afFirmed in a number of the Declaration’s 
Articles as well as in a number of other international standards, including Generai 
Recommendation XXIII of the CERD* No doubt there are challenges in reconciling current US 
policies witli the full implementation of FPIC, as contained in the UN Declaration and other 
international standards addressing this InlcriiatlonaUy-recognized right But there is also a 
historic poteirtial nnd opportunity for a greater, more just and cquitabie recognition ofthc rights 
of Indigenous Peoples in the United Stales consistent with tlic Dcciaratioii. 

We note that while President Obama’s "Consultation and Coordination with TYibai 
Governments" poiicy mandates, as stated by Ambassador Rice at the Permanent Forum last year, 
“that all agencies have an accountable process for meaningrul and timely input by tribal officials 
in the development of i cgulatory policies that have tribal implications," the now policy foils short 
of consent, particularly Free, Prior and Informed Consent. 

Wo doubt tlmt there are any justifiable or outstanding objections to the concept of consultation, 
or that these consultations be prior to any action by the State, or tiint they be informed. With 
regard to “free” consent itself, there is implicit in this new policy toward Indian and Alaskan 
Tribal governments a recognition that there is a right to participate effcctively in a process over 
matters that affect them. At the very least tliis current policy requires a good faith elTort to 
achieve agreement. 

Wc believe tliat tlie principles of democracy and democratic participation os well as the Treaty 
relationship would be strengthened by folly recognizing the right of consent when American 
Indian, Alaska and Hawaiian Tribal Nations would or could be affected by government or 
governmental actions, or by aclivilies oftliird parties Hint are condoned or permitted by the 
government. Ambassador Rice’s staled objective of the United States at the Permanent Forum, 
was of not being “satisfied” and to. “seek to continue to work together with our partners in 
indigenous communities to provide security, prosperity, equality, and opportunity for all.” 
“Working together,” “as partners,” connotes equity, mutualily equality - and consent. 

Without the requirement of consent there is an inherent conlrad iction in policy of the recognition 
by the United States of ”... Ind ian tri bes as pol it i cn 1 entit i es with i n he rent powers of self- 
government as first peoples.” Without consent there is no certainty ofsclf govci mnent, nor 
equity or equality in the “government to government’’ relationship. In the end, without free, prior 
and informed consent, there is only the undesired and many times destructive action, in many 
cases over a Tribe’s strenuous objection. Williout recognition and implementation of the right of 


further steps in order losEoiiretlie rights of all Indigenous peoples under srtielcs I and 27 of tire Covenant to give 
them greater influence in docisicii-raakiiig affecling their natural environment and Ihdr means of subsistence as well 
as their over culture.” Humen Rights Cominitlee, Concinding ObservatiotB, United States of Amcrioa, EigUiy- 
seventh session, 1IK2S July 2005, UN Doc, CCPtyC/USA/CCOT, 15 September 2005 Para. 37. 

*CERD General Reeoinineiid at ion XXIII (5) on Indigenous Peoples, Fifty- first sesrfor, 1597, Contained in 
document A/52/1 S, annex V. 
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Consent, througli a formal, good faith process which includes but is not iimited to exchanges of 
views and intentions through consultations, the potential for utiwaiilcd unilateral action Isasreai 
today as it was the day Columbus landed. Withonl consent there is only the taking. 

Of particular concern is unwanted “dcvclopinent” on Indigenous lands tiucatening subsistence 
habitats;, sacred sites and cultural practices, environmental integrity, water and health among 
other tights. Arilcle 13 of the Declaration that rccogniaes, again, a flindamenta! principle of the 
riglit of self detennination, the right to detennine and develop their own lands and (heir priorities 
for development; 

“2. States shall consult and cooperate in good faith with the indigenous peoples 
concerned through their own representative institutions in order to obtain their free and 
informed consent prior to the approval of any project affecting their lands or territories 
and other resources, particularly in connection with the development, utilization or 
exploitation of mineral, waler or other resources," 

Tlic reasons Ibr stated reservations concerning the riglit of Free, Prior and Informed Consent by 
the US are based entirely on unfounded fears of a '‘veto” power over development. But tliis 
development is, after all, on or affbeting their own Lands. So-called “development” can and does 
impaet, many times pro&undly a Tribe’s own lands and resources as well as the health and 
welfare of its members and other factors vital to tlie preservation of tlicir culture and way oflifc. 

US policy should be based on positive aspirations and not on imagined negativity. Aspirations 
need no rcocrvalions lest tliey become incomplete, imperfbet goals, lest they become inadequate 
hopes. US Policy should be forward looking, implementing a vision ofimproved and rcspcctftil 
relations with all American Indian, Alaska and Hawaiian Native Peoples and Nations. 


Conclusion 

It is sometimes said that trea^ violations and the loss of Indian lands arc “historical wrongs” not 
now capable of redress. Yet tliis “liistory” eontioues to plague indigenous Peeples, continues to 
eat away at their identities, cultures and ways oflifc. How recent do “liistorical wrongs” have to 
be in order that they be made right? For many Indigenous Nations, Peoples and individuals, 
tliese wrongs are as unjust and painful today as the day they were committed. And today, even 
now, many of these wrongs are raolually capable orjustree. 

As die Dectaralion’s preamble affirms, ‘^Recognition of the rights of Irtdigenoxts Peoples in this 
Declaration will enhance cooperative and harntonioiiy relations between the Slate and 
Indigenous Peoples. " We look forward to this end and this recognition by the United Stales of 
America ofthe inherent digniw and rights of indigcnoiis Peoples with the full implementation of 
the United Nations Declaration on tlic riglits of Indigenous Peoples. 
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Recommendations 

It should be noted tiint although the Plenary Powers Doctrine exists and is part oi’United Slates 
Constitutional law today, it Is not constitutionally required. The Congress ns well as the 
Executive can and have taken a much more humane and equitable approach and are capable of 
achieving greater equity and justice in spite of it. We therefor recommend: 

1 . That the Congress, in conjunction with Indigenous Peoples, establish a process that 
includes the full participaliun and agreement of the Indigenous Peoples cnncemed, with 
Just and fair procedures for the rcsoluliou ofall conflicts and disputes with tiic United 
Slates timt give due consideration to tiic customs, traditions, rules and legal systems of 
the indigenous peoples concerned and their international human rights, in accordance 
with the provisions of the UN Declaration. 

2. That the Congress lake steps to implement an equitable and just process or meclianisiii, 
with tile flill and efftetive participation and agreement of the Indigenous Nation Treaty 
Parties, to review implementation of the obligations and commitments contained in 
Treaties concluded with Indigenous Nations and to lediess and resolve violations and 
unmet obligations in this regard. We further recommend that this US Senate Committee 
hold regular hearings, in consultation and with full participation of Indigenous treaty 
Nations, to review the progress of establishing this process. 

3. That the Congress, by appropriate legislation require titc Free, Prior and Informed 
Consent of the Indigenous Peoples concerned, prior to the approval of any project 
affecting their lands or territories and other resources, particularly in connection with the 
development, utilization or exploitation of mineral, water or other resources. 


Prepared Statement of the Black Hills Sioux Nation Treaty Council 

Greetings from the traditional legal government of the Lakota Oyate that has gov- 
erned the Lakota people since before the time of Europeans in our territory and the 
period of colonization. We govern with the support of our people. Our authority 
comes from the Creator who provided us with Original Instructions for living on the 
lands set aside for the Lakota Oyate. 

Through our work on the Declaration on the Rights of Indigneous Peoples (“the 
Declaration”), this same authority is acknowledged under 21st century international 
law based our right to self-determination and with free, prior and informed consent 
as set forth in Articles 1, 2, 3 and 19 of the Declaration on the Rights of Indigenous 
peoples. 

Further, as set forth in our submittal “Resolution of the Black Hills Sioux Nation 
Treaty Council Rejection of the United States’ Statement of U.S. Support for the 
United Nations Declaration on the Rights of Indigenous Peoples” (“Rejection of U.S. 
Statement”), of January 19, 2011, we reject and refuse to acknowledge any limits 
on our rights which utilize Federal Indian Law, including these Congressional Hear- 
ing by the Senate Committee on Indian Affairs. Federal Indian Law, its exercise, 
and its institutionalization are wholly discriminatory, racist and exercised with the 
intention to do harm to the Lakota people and our territory in violation of the Dec- 
laration and other international standards, laws, and treaties, including the Fort 
Laramie treaties of 1851 and 1868. 

Indian Reorganization Act governments (“the IRA”) were illegally installed on our 
territories utilizing force and deception and maintain their “authority” only at the 
will of the United States government, its money, weapons and citizenry that con- 
tinue to permit human rights violations. On the Pine Ridge Territory of the Lakota 
Oyate no less than three “elections” were held and all of them defeated the IRA. 
Nonetheless, the IRA was forcibly installed. This is a violation of Articles 18 and 
19 and makes any collaboration with or presentation by IRA government to the 
United States government a violation of our “right to participate in decisionmaking 
in matters which would affect [our] rights, through representatives chosen by [us] in 
accordance with [our] own procedures,as well as to maintain and develop [our] own 
indigenous decisionmaking institutions. ” (Declaration Article 18) 

IRA governemnts are, in fact, no different than any of the colonial governments 
imposed upon peoples around the world during Euro-American conquests of the 
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15th, 16th, 17th, 18th, 19th and 20th centuries. This governments do not comply 
with the right of self-determination or the right to free, prior and informed consent. 
Therefore, consultations, hearings, discussions or any other form of meaningless 
input, on a government-to-government basis, between the IRA governments of the 
United States and the Congress of the United States, are by definition violations 
of the contents of the Declaration. Further, the Dakota Nation has internationally 
recognized treaties with the Untied States. Congressional, government-to-govern- 
ment hearings, violate the nation-to-nation status of our relationship with the 
United States under the Fort Laramie Treaties of 1851 and 1868. 

The Declaration is the minimum standard acceptable to the Dakota people who 
have worked at the United Nations on this issue since 1975. The current attempts 
of the United States to appear to “support” the Declaration are nothing more than 
the same pattern of “ripe and rank . . . dishonorable dealings” (U.S. Court of 
Claims) employed by the invented nation of the United States since its incorporation 
in the 18th century. The United States, frequently defeated in battle (at least by 
the Dakota, Cheyenne and Arapahoe alliance of nations), had to invent such fictions 
as “plenary power”, “dependent domestic nations”, the Dawes Act, the Citizenship 
Act, the Removal Act, the Indian Reorganization Act, and the Relocation Act, all to 
deny Indian people our rights under any standard of fair play, justice and inter- 
national law. This latest deception, involving the Declaration, is nothing more than 
an attempt to domesticate the provisions of the Declaration within the meaning of 
U.S. domination, racism, colonialism and environmental degradation in order to 
steal resources. 

Additional evidence is seen in the fact that at the same time that the United 
States engages in fraudulent Congressional Hearings, corporations are on our terri- 
tory preparing to further contaminate our water and destroy our land with the poi- 
sons of uranium mining. If the United States were truly interested in any provisions 
of the Declaration this would not be occurring. Yet, it is not only happening on this 
very day, it is the policy of the same Administration that has stated its “support” 
for the Declaration. This is a violation of Articles 25, 26, 27, 28, 29 and 30 of the 
Declaration. Is the United States of American and its people capable of ever ending 
the lies and deceit? What possible motive can we, as Dakota people, see but human, 
environmental and cultural genocide? 

Finally, we address our brothers and sisters who participate in this process with 
the United States. We urge us all to remember our history, to hear the voices of 
our ancestors who died during the American Holocaust, and to take a stand on be- 
half of the generations to come. Reject the lies and stand with your people. 
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Joint Prepared Statement of the Metis National Council and the 
International Organization of Indigenous Resource Development 


Tlie M^s National Council (the MNC) and the International Organization of 
Indigenous Resource Development (lOIRD) welcome the opportunily to provide 
input into the United States Senate Committee on Indian Affairs’ consideration of 
domestic policy implicatioDS of the UN Declaration on the Rights of Indigenous 
Peoples (the UN Declaration). This approach of working together to ensure that 
domestic policy is consistent witii the UN Declaration is the ^e of partnership 
that is called for within tiie UN Declaration itself. 

We congratulate the US govenunent for taking the important step of endorsing the 
UN Declaration. This is a very positive development leading to global consensus 
on recognition of the rights of Indigenous peoples. It is excdlent thnf the US 
Senate Committee on Indian Affairs is now considering howto best implement the 
UN Declaration through a review of domestic policy implications. 

We offer the following recommendations for your consideration: 

1. The US law and practice regarding Indigenous self-determination, as it 
pertains to US tribes, must be consistent with the UN Declaration as an 
international human rights norm. 
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Guided by pre-ambular paragraph 16 and articles 1, 3, and 4,‘ we assert that US 
law and practice is not currently condstent mill custoinaty iiUemational law which 
is codified in these provisions. The Self-Determinalion Act is a federal and 
domestic practice that does not recognize the applicability of irtemational 
customary law. This contrasts with Treaties, which affirm the inherent right of 
self-determination of Indigenous peoples and ore of international character. The 
Self-Determination Act must therefore be updated to reflect aNation-to-Hation 
relationship and intematioiial law in this area. Treaties must be adequately 
reflected. 


2. The US government must recognize the right of all Indigenous peoples to 
belong to a community or Nation and to determine their own identic as 
Indigenous peoples. Based on such recognitioni there must be a change to the 
US Indian policy that does not currently allow for the recognition of a distinct 
Aboriginal people, the Metis. 

The Mdtis traditional homeland is found in Manitoba, Saskatchewan and Alberta, 
extending into Ontario, British Columbia and the North West Territories in Canada 
and also extends into the States of Minnesota, North Dakota and Montana in the 
US.^ The rights of Indigenous peoples to belong to a Nation and to identify as 
Indigenous peoples are set out in articles 9 and 33 ofthe UN Declaration,^ 


' Pre-ambulor Paragraph Id; Ackncwledglng that tho Charter of the United Nations, the 
Jnteniatienal Covenant on Pconomic, Social and Cultural Rights, and the International Covenant on 
Civil and Political Rights, as well as the Vienna Declaration and Progranme of Action alfimi the 
iiindamentBl importanco oftho right to selfdetenDination of all paoples, by virtue of which they 
fieely detemiine their political status and ireely pursue their economic, social and cuhtiial 
development, 

Article 1: Indigenous peopks have the right to the full eitjoyment, as a collective or as individuals, 
orall human rights and fundantental freedoms as recognized in the Chancr ofthe United Nations, 
the Universal Declaration of Human Rights and international human rights law. 

Article 3: Indigenous peoples have the right to self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social and cultural 
development. 

Article 4: Indigenous peoples, in exercising their right to self-detennination, have the tight to 
autonomy or self-govenunent in matters relating to their intcmal and local offitlrs, as well os ways 
and rncans for financing thdr autonomous fiinctiona. 

For further details, please see correspondence between President Chattier and President Obama 
dated February 16, 2009 (enclosed bcrcltO' 

Arllde 9: Indigenous peoples and individuals have the right to belong to an indigenous 
community or nation, in accordance with the traditions end customs ofthe community or nation 
cuncemed. No discciinmaticn of any kind may arise from tlie exercise of such a right. 


Article 33. 1: Indigenous peoples have the right to determine their own identity or membership in 
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Currentlyj under the US government’s Indian policy, Mdtis people(s) must seek 
enrolimentas individual members of an Indian tribe/nation or collectively seek 
federal recognition as an Indian tribe or nation. This policy denies the right of the 
Mdtis to he recognized as Indigenous peoples. 


3. Free, prior and informed consent, as defined in the UN Ihclaretion must be 
respected by US policy. 

The right of “liee, prior and informed consent” in the UN Declaration is the 
aflinnation of the Treaty principle of “mutual consent.” As outlined in pre- 
ambular paragraph 1 5,'* “free, prior and infoimed consent” is the basis for 
stieugthraied partnerships. Aitiele 1 9 and 3S^ together coll for j oint drafting or 
considering Indigenous initiatives, prior to taking legislative or administrative 
acdon. This is consistent with the outcomes of 3 UN Expert Group meetings oa 
the meaning of free, prior and informed consent, lliis approoch must be reCected 
in the US’s domestic policies. 


4, The US must respect and honour Treaties according to their original spirit 
and intent, consistent with the UN Veclaration, This approach provides a 
positive solution for both the US and Indigenous peoples. 

In many areas of the US, Treaties exist and form the framework of partnership and 
good relations, representing oui solution to many issues if honoured and respected 
according to their original spirit and intent. US courts have established some 
Treaty principles, which, again, if honoured, arc solutions. 

President Obama during his speech at the Crow Tribe stated that, “My Indian 
policy stmts with honouring the unique govenunent-to-goveirunent relationship 
between tribes and the federal government and ensuring that our treaty obligations 


accordance with their cuatoms and traditiona. This dees not impair the right of indigenous 
individuals to obtain citizenship of the States in which they live. 

2. Indigenous peoples have the right to determine the structures and to select the membership of 
their institutions in accordance with their own procedures. 

* rrt-ambular Paragraph 15: Considering also that treaties, agreements and other constructive 
arrangements, and the relationship tliat they represent, are the basis for a strengthened partnership 
between indigenous peopiesaiid Slates 

^ Article 19: States sliall consult and cooperate in good &ilJi witii tiie indigenous peoples 
Goncemed through their owrt representative institutions in order to obtain their free, prior and 
tiifonned consent before adopting and implcmciilirtg legislative or administrative measures that may 
ailect them. 


Article 38: States in consultation and cooperation with indigenous peoples, shall take the 
appropriate measures, including legislative measores, to achieve the ends of this Declaration. 
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are met, and ensuring that Native Americans have a voice in the White House. I’ll 
appoint an American Indian policy advisor to my senior While House staff to work 
with tribes. . .So let me be dear. I believe that treaty commitments are paramount 
law.”^ Tliis is the context under wliich a discussion about tlie UN DecltwaHon 
must occur and is the basis Ibr our response in this submission. 


S. The US govemmenl, in conjunction with Indigenous peoples conceroeil, 
should bstitute an independent conflict resolution mechanism as outlined in 
articles 17, 38 and 40 of the UN Declaration. 

Specifically, we propose that an independent conflict resolution mechanism be 
developed, as outlined in articles 27, 28 and 40.^ Such a possible mechanism was 
also reoermnended in the TJN Treaty Study. The UN Declaration provides a 
fiameworit for redress, restitution and conflict resolution processes that are fair, 
independent, impartial, open, transparent and established and implemented in 
coi\junction with Indigenous peoples concerned, in accordance with article 27. 
Also, the UN Declaration gives due recognition to Indigenous peoples’ laws, 
traditions, customs, legal and land tenure systems and international human rights 
(articles 27 and 40), It provides redress and restitution for Indigenous peoples’ 
traditional lands, territories and resources which were confiscated, taken, occupied, 
used or damaged without thmr free, prior and infonned consent (articles 27 and 
28). It also provides just, fair and equitable compensation -that is, vriiere the 
return of original lands is not possible, compeosution shall take the form of lands, 
teiritories and resources equal in quality, size and legal status (article 28). These 


* Barack Black Eagle Obama, Speech on the occaaion of his visit to the Crow Tribe in MwilanaU? 
May 2003); ri<Ieaa.blllIngsgazctle.cD[n^vIiiea?ld''t SS833S. 

ArtIcU 27: States shall establish and implement, in conjunction with indigenous peoples 
eoneemed, a &ir, independent, impartial, open and transparent proecss, giving due recognition to 
indigenous peoples' laws, traditions, customs and land tenure systems, to recognize and adjudicate 
the rights of indigenous peoples pertaining to their lands, letritories and reseurces, mcludiug those 
which were traditionally owned or othervdse occupied or used. Indigenous peoples shall have the 
right to participate in this process. 

Article 40: Indigenous peoples have the right to occcss to and prompt dcaisions through J\ist and 
fair procedures for the lesoiuEon of conflicts and disputes with Slates or other parties, as well as to 
cflhelive remedies tor all infringements oftheir individual and collective rights. Such a decision 
shall give due consideration to the customs, traditions, rules and legal systems of lira indigenous 
peoples concerned and intcntadonal human rights. 

Article 28. 1: Indigenous peoples have the right to redress, by means that can include restitution or, 
when this is not possible, just, lair and equitable compensation, fbrthe lands, territories and 
resources which lltey have traditionally owned or oUierwise occupied ot used, and which have been 
confiscated, taken, occupied, used or damaged witheut their fircc, prior and informed consent. 

2. Unless odierwise hecly agreed upon by the peoples coocerned, compensation shall take the form 
of lands, tcrritarics and resources equal in quality, size and legal status or of monetary 
compensation orotlier appropriate redress. 
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articles set out the measures that the US should take in order to act consistently 
with the lands, teiiiloiies, natural resources, sacred sites, and redress provisions of 
the UN Declaration. The development of an independent conflict resolution 
mechanism could serve this purpose. 

In this regard, wc support the submission on sacred sites made by the Navajo 
Nation. 


6. In conclusion, we encourage the Senate Committee on Indian Affairs to 
make President Obama’s promise a reality by reviewing all US policies and 
laws to ensure they comply with theVS Declaraiiatt's minimum standards. 
The question is not whether the UN Declaration complies with federal law and 
policy but whether US domestic laws and policies meet the minimum 
standards contained within the UN Declaration. We offer our support in the 
Committee’s efforts in this important challenge. 


Attachment 
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February 16,2009 


President Barack Obama 
United States of America 

Dear Mr. President: 

Congratulations on your successful campaign in achieving the highest political 
office in your country. I am the President of the Metis National Council, the 
governmental representative of the M^tis Nation within Canada. My people, tlie 
M^tis, emerged as a new and distinct Aboriginal people in what was known as the 
northwest of British North America. Our traditional homeland is now bounded 
by, and found within, the three prairie provinces (Manitoba, Saskatchewan and 
Alberta), and extends into Ontario, British Columbia and the North West 
Territories within Canada. Our traditional homeland also extends into the States 
of Minnesota, North Dakota and Montana in the United States of America. 

Originally of mixed European and Indian ancestry, we evolved through a process 
of ethnogenesis and tlie unique roles we played in the fur trade and related 
commerce, into a distinct people, separate and apart ftom the existing Indian 
nations and bdhes^ After several generations we developed a collective identity M 
a new nation of Aboriginal people, then commonly called Haifbreeds, but 
eventually accepted as the Mdtis Nation. 

We have a language (Michif), a group identity, kinship ounnections tluougliout 
our homeland, and cultural csharacteristics defined by our music, clothing, dance, 
flag, symbols and way of life. We were, and continue to be, known as “the people 
who own themselves”; “Otipimisiiak”, The same characteristics apply to our 
brethren in the U.S. whose Mdtis communities happened to find themselves south 
of the 49‘'' parallel when the international boundary was drawn. 

In Canada, our struggle for survival has been a long and arduous one, facing 
obstacles ftom both the Indian Nations and the White community. Our history is 
a sad one, including dispossession &om our lands and in the late 1800s, feeing the 
military might of the C^adianSritish troops. Of note, regrettably, during our 
Northwest Resistance of 1885, the gatiing gun was loaned by the United States 
government to the government of Canada and used against us, tlie first time this 
weapon was field-tested on human beings. 

I say all of this by way of a quick introductiun to our people. Regardless of those 
dark days, we have continued to make progress with the govemmeut of Canada, 
although federal policy by and large still primarily excludes us from the 
programs, services and rights resolution mechanisms provided to the other 
Aboriginal peoples, the First Nations (Indians) and InuiL 
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Our long and hard fougiit struggle for the recognition of our existence as an 
Aboriginal people and nation resulted in cur inclusion in the Aboriginal rights 
clause of Canada’s Constitution in 1 982. Tliere-m the Aboriginal peoples of 
Canada aie defined as “including ±c Indians, Inuit and Mdtis peoples of Canada”. 
While our rights are still denied us, we at least can rest assured that our existence 
as a people is finally acknowledged and protected in law. 

What I would iike to bring to your attention is the denial of even that ibr those 
citizens of our Nation wbo reside in the United States of America. Your 
government’s Indian policy does not allow for the recognition of a distinct 
Aboriginal people, the Metis. In your country, our people have to seek enrollment 
as individud members of an Indian tribe/nalion or collectively seek federal 
recognition as an Indian tribe or nation. 

It is my firm belief that an enlightened administratioD, based on your leadership, 
should be able to address this decades old deninl of Metis identity and existence. 

It should be a fieedotn of choice of the Mftis citizens in your country to decide 
where tiiey wish to fit in. Some who are recognized as Indians and members of 
tribes may opt to remain so but others, as well as many who ate not recognized 
and enrolled, may wish to liave tlicir collective identity as Metis recognized and 
accommodated. 

We M6tis in Canada also have a problem with US/Canada border crossing 
fieedom. Under the Jay Trea^, your government recognizes the border crossing 
rights of Indian peoples and for my people tlie Metis, we are forced to write 
letters for our citizens who wish to reside in the United States under benefit of the 
Jay Treaty. In our letters we are forced to say that the beater of the letter is a 
person who possesses over 50% Indian blood. This is conteary to our view of 
ourselves. We are Mdtis, a full fledged rights bearing Aboriginal peoples 
recognized in CEmndn’s Constitution and not part Indinns, Most of our leaders 
have stopped providing such letters because it violates our own principles and our 
right to be accepted for who we are; we should not be required to say who we are 
not to exercise a right and bmefit that should extend to us in any event. 

I am of the Ann belief that you can personally relate to our rituation and place 
great hope that you can assist us in addressing these matters which have for far 
too tong cried out for justice. In this connection, I propose that we meet so I can 
explain more fhlly our situation and hopefully convince you of the justice of our 
cause and thereby jointly pursue a long awaited resolution to this injustice. 

Yours sincerely, 


'Cl&nent Charlier Q.C. 
President 


c,c,:Ms. H, Clinton, Secretary of State 
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Prepared Statement of Hon. Eni F.H. Faleomavaega, U.S. Representative 
FROM American Samoa 

Chaitman Akaka, Vice Chainnan Barrosso, and the bonorahJe members of the Senate 
Committee on Indian AITairs, I thank yon for Ibis opportunity to provide a written statement on 
llie United Nations Declaration on the Rights of Indigenous Peoples {“Deolaration"), a special 
recognition of the rights of some 350 million indigenovis peoples throughout the world. 

1 commend President Obama on taking the important first step of supporting the 
Declaration. Additionally, I want to recognize the tireless work of indigcjious leaders from the 
United Stales and around tlie world who participated in the drafting of the DecUiralion from 1976 
until it was adopted by the United Nations in 20D7. Tlie Declomtion is a landmark collaborative 
document that brings nttention to the plight of indigenous peoples in the United States and 
throughout the world. 

Indigenous people have historically and to this day been the most marginalized group 
within a society. In addition to suffering the highest poverty rntes within countries. Indigenous 
peoples lack representntion within tlie countries that they reside dedsion making bodies in order 
to advocate for themselves. 

Eleanor Roosevelt was a delegate to the United Nations, chairperson of the eighteen- 
nation U.N. Commission on Human Rights, and played a key role in drafting the Universal 
Declaration of Human Rigllts, The Universal Declaration of Human Rights sets forth in dear 
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ond simple terms Ihc basic rights of every individua} and all peoples and is the bedrock of 
iniemationHl human rights law. Just as the United States took the lead in the global posh for 
Universal Human Rights, the United States can once again be a leader in promoting Indigenous 
people’s ri^ls. With over 200 years of experience in dealing with indigenous peoples the 
United Slates is uniquely atuaied to protide pidance to other cauntrics on btst practices in 
dealing witli native peoples. 

The US has come a long way from its initial policy towards Native Americans. Law-s 
passed by Congress and judiaal decisions have not always respected tlic human rights of Native 
Americans. For example, following the Revolutionary War in 1781 , the United States leferred to 
Indians on the East Coast as the “Indian Rroblcm”. The solution to the "Indian Froblcm'’ was the 
forced removal of all Native American nations fiora the East to West, in 1 830, Congress passed 
the Indian Removal Act that authorixed the use of military force, if necessaty, to compel the 
relocation of all Native Americans located east of the Mississippi River to the West. The 
Cherokee Nation's removal from its land is remembered as the "Trial of Many Teats”, because 
the journey from Georgia to Oklahoma resulted in the death of 4000 Cherokee members. There 
is still much work to be done to ensure the human rights of Native Americans, Ainskan Natives, 
and Native Hawniians are respected. Two aspects of domesdc policy that can be implemented 
following the principles in the Declaration are the current Native American Federal recognition 
process for Indian Tribes and Self-Determination of Indian Tribes. 

Federal recognition is essential to allow Indian tribes access to ledeial resources that will 
allow them to preserve their culture, language and iraptove the condition of their people. 

Today, Mr. Chairman, die current process to rcoognitse Indian Tribes is cumbersome and riddled 
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with iM’Oblems. The current process is expensive, costing some tribes well over $500,000, smd 
mast tribes seeking recognition Just do not have tills kind of money to spend. 1 need not remind 
the members of tills committee of the fact tliai Native American Indians today have the worst 
statistics in the nation when it comes to edueation, economic activity, and social development. 
Additionally, the requirements for iccognlllon require written documentation and often tribes lost 
any written documentation during thdr forced removal from their ancestral homelands, Tlic high 
standard that the federal government sets for federal lecogjiilion of an Indian Tribe leaves many 
legitimate tribes unable to obtain recognition. 

For several years now I have introduced legslation to better streamline the recognition 
process. In the 1 1 1th Congress I introduced H.R. 3690 that proposed to abolish, the broken 
administrative process and replace it with an independent commission consisting of seven 
commissioners to be appointed by tlic President, with the odvlce and conxnt of the Senate. The 
commissioners would be authorized to promulgate r^ulations governing their operations, hire 
staff, and conduct proceedings os required by the bill to process petitions for federal rccognitioo. 
Additionally, H.R. 3690 would hove consolidated die seven mandatory criteria currently in ihc 
regulations into two criteria. These two criteria, contain all the substantive criteria of the existing 
leguloiions 1 ) proof of descent from an historic tribe; and 2) pmof of a community (inehiding 
proof of political antitoi ity.) These criteria are consistent with the regulations and consistent 
wth Supreme Court case law that defines an Indian tribe. For ptoofoftlie two criteria, ILR. 
3690 adds mctliods that arc objective and can be measured to minimize tiie subjective evaluation 
of tribes cuiie ally required in regulations. jMi. Ciiairmon, 1 look forward to working with you to 
build upon my previous legislation to reform the federal recognition process. 
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The federal eourls have also noted the unfair treatment of Indian groups because of the 
current federal aeknowledginent process. In 1996, in the cose of fireene v. Rabbi tL 943 F. Supp. 
1278 (W. Dist. Wash), the district court found thnl the current procedures for recognition were 
“marred by both, lengthy delays and a pattern of serious procedural due process violations. The 
decision to recognize the Samisli tribe took over iwcnly-Cvc years, and the Deparbnent has twice 
disregarded the procedures mandated by the Constitution, and this Court.” 

Sadly, the e.xpeiiencB of the Samish tribe b not an bolated case. Although there are 
ciurently 565 recognized Indian tribes, tliere are many more tribes seeking federal recognition. 
Currently, over 60 tribes have obtained state recognition, but arc still unable to obtain federal 
recognition. 

The E>eciaratioii provides principles that the United States can use to prompt a change in 
its federal recognition process. Article 27 of the Declaration provides “Slates shall establish and 
implement... a fair, independenf, Impartial, open and transparent process, giving due recognition 
to indigenous peoples' laws, traditions, customs nnd land tenure system. The key word of 
Article 27 is “fair.” The current process of Ihdeinl recognition remains unihir to tribes because 
of the prohibitive ettst, length of time it takes to get recognized, and the documentary 
lequircmonts of Federal recognition. 

The Declaration, besides encouraging changes to the federal recognition process also 
encourages the United Slates lo allow indigenous peoples within the United Slates true Sclf- 
Detcrmiiinlion. Currently the Idea of “Sdf-Dclcrraination” remains illusory to Native 
Americans, Alaskan Natives, and Native Hnwaiians. While the term has been used in previous 
legislation like the Indian Seif-Detennination and Bducalion and Assistance Act of 1975, the 
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meaning is net the same as in international Inw. In International Law, self-determination means 
the acknowledgement of tlie right of native people to dctcmiine for themselves the nature of their 
internal policies and external relations. The Indian Self-Deteiminatioi) and Assistance Act of 
1975 merely offered a hiring preference to American Indians in iraplementing fcdcml policies, 
rather than true self-determination. 

Although, numerous treaties provide Indians with some level of self-determination. 
Congress retains plenary authority to 1^ slate over Indian tribes. The plenary authority over 
Indians includes the power to unilaterally break treaties with bdian nations. Under the current 
regime of illusory self-determination Indian tribes are free to determine tlreir own fiile only to the 
extent that the United Slates government permits it 

Mineral Leases on Native American Ifmd provides an example of lire limits of Native 
American Self-Detennitiation. Allhoi^h the purpose of the Indian Mineral Act of 1 938 is to 
mteximirc tribal revemres on reservations lands, the actual outcome is vastly difterenL I'or 
example, in one of tire largest Iridiair uranium icase cases in history, “The Bureau of Indian 
AlTairs (“BIA”) and Interior Department geaerally seem to have been more concerned during the 
leasing process with their relationship with the company seeking leases than thmr relationship 
with Indian owners." McClanahan, 14 Indian L. Rptr. At 31 17. 

It is important to note that the Declaration spceincally provides tliat while Indian Tribes 
ore entitled to Self-Determination, they stiil must respect the territorial integrity of the country 
they are Ip. The Self-Determination emphasized in the Declaration is not one of breaking free 
Jbom the country to form an independent state, but rather the self-determination necessary to 
decide education policy, law enforcement policy, and other important aspects of self-goveruanoe. 
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The Federal Courls liave liistorically been a jnain barrier to Indian Self-Determination. 

An example of the Supreme Court's view towards Indians is provided in tlie case of Moiitova v. 
United States. ISO U.S. 261, 265 (1901): 

'‘owing Id the naiurul infirmities of the Indian character, their fiery lempets, impatience 
of lestraint. their mutual animosities, Uieir nomadic habits, and lack of menial training, 
they have ass rule shown a total want of that cohesive force necessary to the mnldng up 
ofn nation in the ordinary sense of the world.. .In short, the word 'nation’ as applied to 
the uncivilized Indians is so nruch of a mLsnomer as to be little more than a compImiciiL” 

Federal Coint rulings following Montotsi. liave provided tlie Seoretnry of Interior great deference 

in matters invoking Indians since Indians were consklctrcd by the Federal Courts to be unfit to 

self-go vcm themselves. 

Acts by Congress have also served as an additional barrier to true Self-Detennination for 
Nati-ve Americans, 'llie Indian Reorganization Act of 1 924 (“I.R.A."), wliicii permitted Indian 
tribes to adapt a constitution, but approval by llie Secretary of Interior was reqairud for any 
significant tribal decision. Kcir-McBee Coro, v. Navajo Tribe of Indians. 471 U.S. 195, 198 
(1985). Almost the entirety of Title 25 is dedicated to supervision by the federal government 
over Indian affairs. Title 25 governs contracts between Indian tribes and nen-Indians, lease of 
Indian lands for public, religious, cdncalionai, recreational, residential, business and other 
purposes and a host of other contracts that Indians may enter into with the State and private 
entities. At first glance it appeared the l.R-A. provided Indian tribes with the right of self- 
detennination by providing them the right to adopt their own constitution, ultimately the United 
States through the Secretary of the Interior remained the puppet master controlling the ftte of 


Native tribes. 
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Arlicle 3 oFthe Declatation provides ‘'ladigenous peoples hove the right to self- 
detenu i nation. By virtue of thol right, they fireely determine their poKlicai status nnd freely 
pursue their economic, socioJ, and cuimml development.” Following Arlicle 3 of the 
Declaration Native Americans will be able to pursue leases with non-Indians as well as other 
economic activities ■without the prior approval of the Secretary of Interior. 

A key component of self-determination is hating “Free, Prior and liifonncd Consent” 
prior lo any changes are made regarding the rescrarces on Indian Land. The Declarmlon provides 
for a requiicment of “Free, Prior and Informed Consent” that recognizes indigenous’ peoples 
inherent rights to land and resources. Without the ability to have “Free. Prior and Informed 
Consent” Native Americans will be vulnerable to the federal government using Indian lands for 
toxic waste slorage, or for other uses that exploit the natuni! resotiroes of the land without tlte 
tribes consent. 

In closing, I thank again Chtnrman Akaka, Vice Chairman Barrasso, and the honomble 
members of the Senate Co mm ittee on Indian Affairs for this opportunity. I coinniend you for 
taking on this important issue and my hope is we can work logothcr in the fultire to continue to 
enhance the rights of indigenous peoples in America. 
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Prepahed Statement of D’Shane Barnett, Executive Director, National 
Council of Urban Indian Health 

On behalf of the National Council of Urban Indian Health (NCUIH), its 36 member organfeatlons 
and the 330,000 ' patients living in the urban communities our programs serve annually, I vwuld 
like to thank the Senate Committee on Indian Affairs for the opportunity to provide testimony 
addressing the domestic policy implications of the United States' endorsement of the United 
National Declaration on the Rights of Indigenous Peoples (UNDRIP). This Declaration provides 
opportunity for American Indian and Alaska Native (AI/AN) communities to speak in favor of an 
increased commitment to quality, culturally competent health care. 

Since 2007, NCUIH has partaken in the United Nations Permanent Forum for Indieenous 
Issues (UNPFII); and has both fostered the Inclusion of the Urban Native American persnective 
in the Forum's discussions and documents; as well as requested the permanent presence of the 
US Department of State in the UNPFII annual sessions''. NCUIH Is, thus, pleased and applauds the 
Obama Administration's decision to endorse the Declaration. Likewise, we look forward to 
exploring ways that the UNDRIP can be utllited to increase the Government's commitment to 
eliminating health disparities, and to bring international attention ha the rights and obligations 
owed to AI/AN people. 

The UNDRIP provides the international legal basis for indigenous peoples to appeal to 
International organizations in case their rights are trespassed or violated. Additionally, it creates 
opportunities to build bridges and coordinate strategies where communities In different 
countries find common cause. 
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A number of UNDRIP articles snshrine rights and provide protections In regards to the 
provision of health care. For example; 


■ Arfcle 21 states that indigenous peoples "have the rlghl, without discvlmiitatlon, to the 
improvement of their economic attd social conditions, inciuding, inter alia, in the areas 
of.. .health . " 

• Article 23 states that indigenous peoples “have the right to be actively involved in 
developing and determining health, housing and other economic and. social prograin.s 
affecting them and... to administer sudi programs through their own institutions.'' 

• Article 24 provides that indigenous peoples "have the right to their traditional medicines 
and to maintain their health practices, including the conservation of their vital medicinal 
plants, animals and minerals, /ndigenous individuals also have the tight to access, 
without any discriniirxnion, to all social and health services. Indigenous individuals have 
an equal right to the enjoyment of the highest attainable standard of physical and mental 
healilt " 

• Article 29 states that national governmeots shall "take effective measures to en.sure..,thal 
programs for monitoring, maintaining and restoring the health of indigenous 
peoples... are duly implemented." 


As the national representative of the health care needs of the urban Indian population, 
NCUIH is very interested in exploring opportunities to translate the commitments and 
asplratlnns expressed In the Declaration into Improved policies and Implementing programs 
pertaining the health care of A1/AN living off-reservation. The overarching goals and 
commitments endorsed by the U nited States in the Declaration have a long basis of support in 
domestic law -albeit far too often the government has failed to live up to these promises®. 

Congress has consistently acknowledged that the federal government's trust responsibility 
extends to AI/AN people living In urban settings. From the original Snyder Act of 1521 to the 
Indian Health Care Improvement Act (IHCIA), Congresshasconsistcntly found that: 

“The re,tponsibililyfor the provision of healthcare, arising from treaties and lows that 
recagniee this re,sjjon.dbility as an e.xchange for the cession of miliions of acres of Indian 
land docs not end at the borders of an Indian reservation. Rather, government relocofiou 
policies which desiptated certain urban areas as relocation centers for Indians, have in 
many instance forced Indian people who did not (want] to leave their reservations to 
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relocate In urban areas, and the responsibility for the provision of heaiih care services 
follows them there."^ 

Furthermore, the IHCIA, which was permanently authorized as part of the Patient Protection 
and Affordable Care Act of 2010, declares It the policy of the UnItcdStates to elevate the health 
status oftheAl/AN people to a level at parity with the general U.S. population. These 
Statements of federal law and policy are directly reflected in the health-specific provisions of 
the UNDRIP. It Is NCUlH's goal to bring attention to the commitments expressed in US federal 
policy to improve the health of American Indians and Alaska Natives living in urban areas, and 
to leverage the United States endorsement of the UNDRIP to bring about a more immediate 
and substantial realization of these commitments. 

Given the generous opportunity that the SCIA has provided us with by requesting for 
our expert input and comments; following up on the discussion on the strength and 
effectiveness of the US Indian Law Framev/ork at the 0\'ersight Hearing on the Domestic Poliry 
Implications of the UN Declai-ation nn the Rights of Indigenous Peoples taking place on June 9”’, 
201 P, and in thespirit of contributing to the greater good of our siblings in reservation-based 
and urban communldes, we would like to bring your honorable attention to the following 
statements: 

o NCUIH acknowledges and agrees that the current US Indian Law Framework 
constitutes a solid base and sturdy foundation for positive collaboration 
between The US Government and Indian Nations to Interact. Equally, It is most 
certainly true that this legal foundation is one of the better Indigenous legal 
frameworks in the world. 

o We believe there is, however, room for legislative improvement, refinement and 
customization of policies and tailoring of initiatives and programs Impacting on 
and devoted to serving our peoples across the Nation. 

D Likewise, as strong and advanced the current US Indian Law framework is, we 
certainly believe there are legislative and policy lessons and experiences that the 


Senate Report lOO'SOd, Indlon Hcaitti Core Amendments of 1987. Sepit 14, 198S. plS.Srtipha&U sodded 
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we can learn from other countries and their indigenous communities. Piease 
allow me to provide you with a concrete example: 

o Accordinfi to recent studies, the New Zealander Indigenous (Maori) Health 
system and policies stemming from their 2000 Health Care Reform’’' have 
allowed for Maori clinics and programs to incorporate traditional healing and 
holistic traditions I practices) mind, body and spirit) Into their mainstream 
system. Furthermore, the concept of Maori health models and wellbeing 
(including traditional healing) as practices to be used by Maori and encouraged 
to be learned by non-Maori providers 

o The latter seems to comply In a much better fashion with the articles 21, 23 24 
and 29 of the UNDRIP. The latter, we believe, is remarkable not only in legislative 
terms, but also in financial terms if we consider the Indigenous peoples 
percentage and geographical extension ratios betv.ieen the US and New 
ZBaland**^ 

o Traditional Healing and Traditional Health techniques have been part of our 
Member programs for generations and thus our urban and reservation based 
siblings could truly beneft from a better and more inclusive policy framework in 
this regard. 

NCUIH, thus, encourages SCIA and the present invested stakeholders to explore the 
possibilities of looking into the New Zealander Maori Health System and any other Indigenous 
System that provides solutions that can be applied and cuslomired in the spirit of betterment 
of all AI/AN' situation . 

It is important to note that the endorsement of tho UNDRIP has taken place inavery 
timely fashion, since the implementation health programs stemming from the Affordable Care 
Act passage and the reauthorization of the IHCIA have Just been launched. In this regard, and 
furthering our pervious argument related to traditional and culturally relevant health practices; 


‘ **Nbw Zealand Maoris are 15 M of the NZ pspuletion while the American Indian papulation is less than 2 3S. 
Geographically the US Is 32 times larger than New Zealand. hrtps://www.eia.iMv/llbniiv/oublli:3tlonsA he-v/orld- 
faclboalt/BeBa/nz.html 
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We would also like to bring your attention to another specific case in which articles 21 and 24 
of the UNDRIP could be used as tool to Improve policies and initiatives in our programs; 

o Based on information and feedback collected through both our work with 
federal agencies and our collaboration with our member clinics across the 
country^ there is a rieed fora systetnatiCj customiaed and tailored approach to 
the issue of Native-Two Spirit (N2-5) peoples, 
o N2-S refers to Native American who possesses the sacred gifts ofthe female-male spirit, 
which exist In harmony with those of female and male. Traditionally, a person who is 
two-spirit was bcl Icved to bridge both the social categories of male and female and the 
spirit and imman worlds^. However in curreiu timas discrlmiiiation and stigma have 
shied away N2-S from both participating In the community and from getting adequate 
health care and education. 

o Albeit the term N 2-S Is not universally accepted among Native American communtties 
and nations; some also use terms from their own nations. It indeed exemplifies and 
provides us with a very culturally-spccific Issue that many of our programs have 
expressed and increased concern on both how to treat and outreach to these members 
of their communities and the lackof resources and custombed initiatives to approach 
this issue in an efficient and resuits-yielding fashion, 
o NCUIH's Center for Technical Assistance and Research has been working with 
the Substance Abuse and Mental Health Services Administration' s Lesbian, 

Gay, Bi-Sexual, Transgender, Queer and Native 25plrlt Initiative; and 
acknowledges that the first steps towards awareness are being taken, but also 
that we are far from having laid the ground to produce a meaningful resource to 
help and educate health practitioners serving our people from effectively assist 
our Two Spirit siblirgs to participate and achieve fully healthy non-diseriminated 
lives. 

As closing remarks, I would like to reiterate and summarize our recommendations forSCIA to 
kindly consider when conducting further hearings or discussions on tfie Douieslic Policy 
Implications of the UN Dcclaralion on the Rights of Migenoux Peoples: 
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NCUIH believes that the UN DRIP as well as the recent launching of the Implementing initiatives 
stemming from the ACA^ provide a timely monientum for all Indian peoples and Indian- related 
organizations and institutions to review our current legislative and policy framework and 
ensure that our services delivery system is in line witli reality and our needs. Two specific Issues 
that NCUIH brings up for discussion and attention are: a) In line with articles Zl, 23 ^ Zfl and 29, 
of UN DRIP-- explore the possibility of conducting research and/ or a quick assessment on 
comparative effectiveness of U5 and foreign Indigenous legislation and policy frameworks. B| in 
line with articles 21 and 24 of UNDRIP— refirteand customize the current programs and 
initiatives that would cover and serve the needs of our Two-Spirit peoples across the US, The 
afore mentioned, we believe, could not only open our eyes to innovative approaches on 
Indigenous Improvement approaches, but it will certainly help ensure that the US Indian Law 
framework is indeed at the forefront of the Human rights trends in the world. 


TitankYou and Regards, 
D’shane Barnett, 
Executive Director 
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Prepared Statement of Jeffrey A. Crawford, Attorney General, Forest 
County Potawatomi Community 

The Forest County Potawatomi Community (FCPC) wishes to thank the Com- 
mittee for the opportunity to present testimony on the domestic policy implications 
of the United Nations Declaration on the Rights of Indigenous Peoples (hereafter 
the Declaration). We also thank Chairman Akaka for his call to us and all those 
who care about these issues to consider what specific legislation is needed so that 
the United States can truly support the Declaration. We believe that although the 
adoption of the Declaration was an important step forward, of equal importance is 
what steps we take next. 

As we noted in our comments to Ambassador Rice on July 16, 2010 and October 
29, 2010, the Declaration is fundamentally consistent with the law and policy of the 
United States. See letters of July 15, 2010 and October 29, 2010 from Douglas 
Endreson to Ambassador Susan E. Rice (expressing the commenting Tribes’ support 
for the U.S. endorsement of the Declaration). The law and policy of the United 
States are characterized by two fundamental tenets: the government-to-government 
relationship between the United States and tribes and the policy of self-determina- 
tion. This framework underscores the importance of our ability to make decisions 
for ourselves. 
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Sadly and all too often the United States has fallen short of its duties and obliga- 
tions to Indian tribes. But it is not our purpose here to focus on the past. Instead, 
the Declaration sets the standard for what our nations’ relationship can and should 
be. The adoption signifies a new step in the shared story of our nations. We look 
forward to working together with the United States to realize the future envisioned 
by the United States’ legal framework and the Declaration. 

FCPC is a federally recognized tribe with a government-to-government relation- 
ship with the United States. We are organized under the Indian Reorganization Act 
of 1934 and exercise governmental authority under a Constitution originally adopt- 
ed in 1937. We have a membership of more than 1,200 people to whom we provide 
services in numerous areas that include natural resources, environmental protec- 
tion, education, health services, cultural resources, and emergency management. 

While working to support our people culturally, socially, and economically, we 
often encounter barriers from other government organizations. The Declaration of- 
fers a framework for identifying those barriers and creating new pathways to enable 
tribal governments to function more efficiently. We have identified a few such areas 
that are of particular concern to us, but these examples are not exhaustive. We look 
forward to working with Congress to improve our ability to serve our people in all 
the domains of our Tribal government. 

1. Environmental Policy: Resource Management 

Our land base includes a Reservation of over 12,000 acres located in northern 
Wisconsin and trust lands in Milwaukee, Wisconsin. The Nicolet National Forest, 
which encompasses 661,000 acres and includes many water sources, including 
springs and lakes, largely surrounds our Reservation. Further, the Headwaters Na- 
tional Wilderness Area is within ten miles of the Reservation, while a State Wildlife 
management area adjacent to the eastern portion of the Reservation contains spring 
ponds, secluded lakes, and many historically and culturally significant properties. 

We are very committed to the conservation and development of our common re- 
sources in order to promote the welfare of our members and our descendants. We 
believe that the health and integrity of the land and all its components cannot be 
separated from the health and continued existence of the Potawatomi people. In 
order to ensure the continued health of our land, our Natural Resources department 
is aggressively involved in the stewardship of our natural resources. Among our 
other efforts, we have taken on the regulation of our air and water resources. 

The current policy of the United States recognizes our rights to control such do- 
mains as tribal governments. For instance, the Clean Air Act and the Clean Water 
Act make provisions for tribes to take over monitoring duties, should they so choose. 
Further, President Obama recently recommitted his Administration to the goal of 
involving tribes in policy and regulatory decisions when he reinvigorated Executive 
Order 13175 Consultation and Coordination with Indian Tribal Governments. 65 FR 
67249, November 9, 2000. This Executive Order, recognizing the unique government 
to government relationship between the United States and tribes and the sovereign 
powers exercised by tribes over their land and members, requires the Federal Gov- 
ernment to “encourage Indian tribes to develop their own policies;” “where possible, 
defer to Indian tribes to establish standards;” and “in determining whether to estab- 
lish Federal standards, consult with tribal officials as to the need for Federal stand- 
ards and any alternatives that would limit the scope of Federal standards or other- 
wise preserve the prerogative sand authority of Indian tribes.” Id. Sec. 3 (c)(l-3). 
The Declaration ensures similar rights, recognizing that tribes “have the right to 
own, use, develop and control the lands, territories and resources that they possess 
by reason of traditional ownership or other traditional occupation or use, as well as 
those which they have otherwise acquired.” Declaration, art. 26. 

Although United States’ policy and the Declaration both strongly support a tribe’s 
ability to manage its own resources, there are still barriers to our ability to truly 
take control of our own land. For instance, our Tribe recently went through the 
process of designating of our Reservation as a Clean Air Act Class I area. We felt 
strongly that this was necessary to protect our land and resources which form the 
basis of not only the health of our territory but also the health of our peoples. Al- 
though we were eventually able to succeed in designating the areas as Class I, it 
took us 13 years from start to finish to achieve the Class I status. Such a time delay 
demonstrates that we have not yet achieved full control over our natural resources. 
In order to truly live up to the standards of the Declaration, the United States must 
work to remove the barriers that continue to stand in the way of true self-deter- 
mination. 
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2. Environmental Policy: International Cooperation 

As evidenced by many international agreements and compacts, the environment 
and its concerns do not respect international borders. Although we have exercised 
our regulatory authority over the land and resources within our borders, we cannot 
truly address the needs of our people for healthy ecosystems and environments 
without working closely with the international community at our borders. 

Much of the current legal framework recognizes our place at the table: as already 
mentioned, many environmental statutes make provisions for tribal stewardship of 
our resources. The Declaration supports these efforts by providing that indigenous 
peoples “have the right to the conservation and protection of the environment and 
the productive capacity of their lands or territories and resources. States shall es- 
tablish and implement assistance programmes for indigenous people for such con- 
servation and protection, without discrimination.” Declaration, art. 29. 

In order to meet the calls of both United States statutes and the Declaration, we 
must participate with our international neighbors in addressing the conservation of 
our resources. In order to do so, the United States must secure access for a tribal 
presence in any discussion or negotiation on these issues and recognize tribal gov- 
ernments’ indispensable part in the process. This entails recognizing our inter- 
national ties and relations and allowing us free movement across borders. It also 
means a strong effort on the part of the United States to both always be cognizant 
of the needs of tribes when they negotiate on these issues and perhaps more impor- 
tantly, ensuring a seat for tribes at any such negotiation. 

We depend on our natural resources for the economic, cultural, and spiritual 
health of our Tribe. We have much to offer in the pursuit of our common goal of 
protecting the health of our land. But in order to do so, in order to meet the needs 
of our people, and in order to be able to fully exercise our rights under the governing 
statutes and the Declaration, the United States must recognize our place at the 
table. Only together can we achieve success. 

3. Land Leasing Capabilities 

As all nations know, communities cannot flourish without strong economies. The 
economic health of our peoples is, thus, of paramount importance to us and we are 
proud of the steps we have taken thus far to build a strong economy. We are com- 
mitted to ensuring its continued vitality, but in order to do so we must be free to 
seize economic opportunities. 

The United States has recognized the importance of tribal economic self-deter- 
mination. Starting with the Indian Self-Determination and Educational Assistance 
Act, the United States policy has been to encourage economic development and self- 
sufficiency, including the Indian Gaming Regulatory Act, 25 U.S.C. § § 2701 et seq., 
and the Native American Business Development, Trade Promotion and Tourism Act, 
25 U.S.C. § § 4301 et seq. 

The Declaration also recognizes the importance of economic stability, providing in- 
digenous peoples the right to “maintain and develop 
their . . .economic . . .systems or institutions, to be secure in the enjoyment of 
their own means of subsistence and development, and to engage freely in all their 
traditional and other economic activities.” Declaration, art. 20. But as the Declara- 
tion also recognizes, the ability to exercise such rights is not ensured simply through 
recognition of the right. See arts. 38, 39. Instead there must be assurance that bar- 
riers preventing the exercise of such rights will be addressed by States. Thus, the 
Declaration provides that indigenous peoples must “have access to financial and 
technical assistance from States and through international cooperation, for the en- 
jo 3 mient of the rights contained in this Declaration.” Id. art. 39. 

One such barrier to economic self-determination is addressed in a bill that was 
recently introduced, the Helping Expedite and Advance Responsible Tribal Home- 
ownership Act (HEARTH Act) of 2011, which would expand our ability to lease trib- 
ally-owned land, especially for the development of economic opportunities. The hill 
would help accelerate leasing opportunities with economic partners and will elimi- 
nate the risk of losing opportunities due to the lengthy approval process currently 
in place. By doing so, it will help fuel our economy. We are strong supporters of 
the HEARTH Act and thank Vice Chairperson Barrasso for his work on such an im- 
portant issue. We urge all the members of the Committee and Congress to work to- 
gether to ensure this legislation achieves its goals. 

In order to build a strong economy, we must have the cooperation of the United 
States. Tribes must have the right to freely negotiate with economic partners and 
we cannot be constrained by requirements that limit our ability to enter into con- 
tracts or require that we receive approval from the Bureau of Indian Affairs before 
proceeding forward. 
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As history has taught us, tribes do better when we make decisions for ourselves. 
This is true across the myriad of functions and services we perform for our people. 
Although we consider the United States a valued partner in our efforts, we ulti- 
mately must chart our own course. The Declaration provides a valuable reiteration 
of the fundamental principles embodied in the law and policy of the United States. 
We look forward to working with Congress to fully realize the promises of those fun- 
damental principles. 

Once again, we thank you for the opportunity to submit this testimony. 


Prepared Statement Hon. Kevin C. Keckler, Chairman, Cheyenne River Sioux 

Tribe 
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UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 

Affirming that indigenous peoples are equal to all other peoples, while 
recagnizing the right of all peoples to be different, to consider themselves 
different, and to be respected os such, 

Affirming also that all peoples contribute to the diversity and richness of 
civilizations and cultures, which constitute the common heritage of humankind, 

Affirming ffitiheriimt alt doctrines, policies and practices based on or 
advocating superiority of peoples or individuals on the basis of national origin, 
racial, religious, ethnic or cultural differences are racist, scientifically false, 
legally invalid, morally oondetnnable and socially unjust, 

Ihiaffirming also that indigenous peoples, in the exercise of their riglits, 
should be free from discrimination of any kind, 

Correa rns(/ that indigenous peoples have suffered from historic injustices 
as a result of inter alia, their colonization and dispossession of (heir lands, 
tcrrilorics and resources, thus pnovenling them from exercising, in particular, their 
right to development in accordance with thmr own needs and interests. 

Recognizing Xhs urgent need to respect and promote the inherent righls of 
indigenous peoples which derive from their political, coonomic and social 
structures and their cultures, spiritual traditions, histories and philosophies, 
especiully their righls to their lands, territories and resources, 

Furtber recognizing Vt\& urgent need to respect and promote the rights of 
indigenous peoples affirmed in treaties, agreements and other constructive 
arrangements with States, 

Welcoming the fact tliat indigenous peoples are organizing tlieinselves for 
political, economic, social and cultural enhancement and in order to bring an end 
to all fonns of discrimination and oppression wherever they occur, 

CoTTvinced that control by indigenous peoples over devclopmenls affecting 
them and their lands, territories and resources will enable them to maintain and 
strengthen their institutions, cultures and traditions, and to promote their 
development in accordance with their aspirations and needs. 
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Recognising also thai respect for indigenous knowledge, cultures and 
traditional practices contributes to sustainable and equitable development and 
proper management ofthc environment, 

Rmphaiizingthe contribution ofthe demilitarization ofthe lands and 
teiritories of indigenous peoples to peace, economic and social progress and 
development, understanding and friendly relations among nations and peoples of 
the world, 

Recognising in particaiar the right of indigenous families and 
communities to retain shared responsibility for the upbringing, training, education 
and well-being of their children, consistent with the rights ofthe child, 

Recognising also that indigenous peoples have the right freely to 
determine their relationships with States in a spirit of coexistence, munial benefit 
and full respect, 

ConsUkring lliat the riglits afilrnied in treaties, agreements and 
constructive arrangements between States and indigenous peoples are, in some 
situations, matters of international concern, interest, responsibility and character, 

Ah-o comidering that treaties, agreements and other constructive 
arrangements, and the relationship they represent, are the basis for a strengthened 
partnership between indigenous peoples and States, 

Acknawkdgmg that the Charter ofthe United Nations, lire [nternatioiial 
Covenant on Economic, Social and Cultural Rights and the International Covenant 
on Civil and Political Rights aflirm the fimdamental importance of the right of 
self-determination of all peoples, by virtue of which they freely determine their 
political status and freely pursue their economic, social and cultural development. 

Bearing in mind tliat notliing in this Declaration may be used to deny any 
peoples their right of self-determination, exercised in conformity with 
international law, 

CoKv/ncer/that the recognition ofthe rights of indigenous peoples in this 
Declaration will enhance harmonious and cooperative relations between (he State 
and indigenous peoples, based on principles of justice, democracy, respect for 
human rights, non-discrimination and good faitii, 

Encotiragiiig States to comply with and effectively implement all their 
obligations as they apply to indigenous peoples under international instruments, in 
particular those related to human rights, in consultation and cooperation witii the 
peoples coucertied. 

Emphasising that the United Nations has an important and continuing role 
to play in promoting and protecting (he rights of indigenous peoples, 
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Believing that this E)cclaration is a further important step forward for the 
recognition, promotion and protection ofthe rights and freedoms of indigenous 
peoples and in the development of relevant activities of the United Nations syslem 
ill this field, 

Recag)tizing and reaj/irming that indigenous individuals arc entitled 
without discrimination to all human rights recognized in international law, and 
that indigenous peoples possess collective riglils which are indispensable for their 
existence, well-being and integral development as peoples. 

Solemnly pivclaims Ihe following United Nations Declaration on the 
Rights of Indigenous Peoples as a standard of achievement to be pursued in a 
spirit of piirinership and mutual respect. 

The Cheyenne River Sioux Tribe firmly believes in the statements made above, as 
well as in the following six (6) /Vrlidcs of the United Nations Declaration of the Rights of 
Indigenous Peoples. At this point in history, our need for self-determination is critical. The 
future of Indigenous Peoples depends on our autoiioiiiy and ability to direct tlic 
development of our economies, our cultures and our societies. In today’s globalized society, 
pursuing justice in world affairs requires that wc consider the effect of actions and events 
on all peoples and life forms living on our planet. We recognize our relationship with 
Unci/Ina Malta Grandmothcr/Mothcr Earth, and with our brother and sister nation states 
of the world. 

Article ] 

Indigenous peoples have Ihe right to the fiill enjoyment, as a collective or 
as individuals, of nil liuinaii rlglits and fiindamemal freedoms as recognized in the 
Charter ofthe United Nations, the Universal Declaration of Human Rights and 
intern aiional human riglils law. 

Article 2 

Indigenous peoples and individuals are free and equal to all other peoples 
and Individuals and have the right to be free from any kind of discrimination, in 
the exercise of their rights, in particular that based on their indigenous origin or 
identity. 

Tlic CRST believes that all Peoples should be free fham discrimination. Indigenous Peoples 
have historically been denied this basic Human Right and have been denied equality under 
the law. 

Article 3 

Indigenous peoples have the right of self-determination. By virtue of liiat 
right they freely determine their political status and freely pursue their economic, 
social and cultural development. 
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Article 4 

Indigenous peoples, in exercising their riglit to self-determination, have tlie 
righllonutonomy orseir-gQvcmmcm in mutters relating to their internal and local 
affitire, as well as ways and means for financing their autonomous fimctions. 

ArUcte 5 

Indigenous peoples have the right to maintain and strengthen their distinct 
political, legal, economic, soelai and cultural institutions, while letainiiig tiieir 
rights to participate folly, if they so choose, in the political, economic, social and 
caltural life oFlhe State. 

Article 6 

Every indigenous individual has the rigitt to a nationality. 

The CRST is u constituent memher of the Great Sioux Nation. Wc advocate the 
establishment of a Great Sioux Nation National Council, for representation of our people 
and for Imditioiial governaiiee over our members, lands, natural resources, and ccoiioiny. 

The CKST liclievcs in the statcuionts made in Article seven (7| and eight (3) as 
notewurthy and critical in setting and adhering to intemational human rights. The 
recognition and inpnt of policy development that will strcngtlicn the standard of equality, 
freedom, peace, anil seeurlty with State/Sfates and Indigennus Penptes that will reflect the 
underlining meaning in the following Articles, 

The CRST takes particular note of Articles seven (7) and eight (8), which 
incorporate elements of international human rights policy. The principles they espouse are 
fundamental to indigenous rights. Policy reflecting these principles will strengthen our 
standards of equality, freedom and peace, and bring security to relations between 
Indigenous Peoples and the nations and states in which they exist. 

Article 7 

1 . Indigenous individuals have the rights to Hfo, physical and mental 
integrity, liberty and security nfpersDn. 

2. Indigenous peoples have the collective right to live in freedom, 
pence and security os distinct peoples and shall not be subjeetsd to any act of 
genocide or any other act of violence, including forcibly removing children of 
the group to another group. 

Article S 


1 . Indigenous peoples and individuals have the right not to be 
subjected to forced assimilation or destruction of their culture. 
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2. States sliall provide effective mechanisms for prevention of> and 
redress for: 

(rr) Any action which has the aim or effect of depriving them of their 
integrity as distinct peoples, or of their cultural values or ethnic identities; 

(A) Any action which has the aim or effect of dispossessing them of 
their lands, territories or resources; 

(c) Any form of forced population transfer which has the aim or 
effect of violating or undermining any of their rights; 

(d) Any form of forced assimilation or integration by other cultures 
or ways of life imposed on them by legislative, administrative or other 
measures; 

(e) Any form of propaganda designed to promote or incite racial or 
ethnic disenmination directed against them. 

Article 9 

Indigenous peoples and individuals have the right to belong to an 
indigenous community or nation, in accordance with the traditions and customs 
of the community or nation concerned. No discrimination of any kind may arise 
from the exercise of such a right. 

Article 10 

Indigenous peoples shall not be forcibly removed from their lands or 
territories. No relocation shall take place without the free, prior and informed 
consent of (he indigenous peoples concerned and aQer agreement on just and fair 
compensation and, where possible, with the option of return. 

Article 11 

1 . Indigenous peoples have the right to practice and revitalize their 
cultural traditions and customs. This includes tire riglit to maintain, protect and 
develop the past, present and fiiturc manifestations of their cultures, such ns 
archaeological and liistorical sites, artifacts, designs, ceremonies, technologies 
and visual and performing arts and literature. 

2. States shall provide redress through effbciive mechanisms, which 
may include restitution, developed in conjunction witii indigenous peoples, with 
respect to their cultural, intellectual, religious and spiritual property taken 
without tlieir free, prior and informed consent or in violation of their laws, 
traditions and customs. 
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Article 12 


1, Indigenous peoples have ihe right to mauifest, practice, develop 
and teach their spiritual and religious traditions, customs and ceremonies; titc 
right to maintain, prolecl, and have access in privacy to their religious and 
cultural sites; the right to the use and control of their ceremonial objects; and the 
right to the repatriation of their human remains. 

2. States shall seek to enable the access and/or repatriation of 
ceremonial objects and human remains in their possession through fair, 
transparent and effective mechanisms developed in conjunction with indigenous 
peoples concerned . 

Article 13 

1. Indigenous peoples have tiie right to revitalize, use, develop and 
transmit to future generations their histories, ianguages, oral traditions, 
philosophies, writing systems and literatures, and to designate and retain their 
own names for communities, places and persons. 

2. Slates shall take effective measures to ensure tliis riglit is 
protected and also to ensure that indigcnoiis peoples can understand and be 
understood in political, legal and administrative proceedings, where necessary 
through the provision of interpretation or by other appropriate means. 

Article 14 


1. Indigenous peoples have the right to establish and control their 
educational systems and institutions providing education in their own languages, 
ill a maimer appropriate to their cultural methods of teaching and learning. 

2. IndigenousindividualSiparttcuiarlychildren, have therightto all 
levels and fonns of education of the State without discrimination. 

3. States shall, in conjunction widi indigenous peoples, take 
cfTcctivc measures, in order tor indigenous individuals, particularly children, 
including those living outside their communities, to have access, when possible, 
to an education in I heir own culture and provided in their own language. 

The CRST recommends the development of Article 14 to Ihe fullest extent possible. 
Control of our educational systems and institutions is Co the survival of our People, Our 
future is fnund in our past; the ongoing survival of our culture and language depends on 
our ability fn steep our children in our history and traditions. Our Native culture has been 
continually denigrated over llie course of history. A history of assiinilatioiis policies bus 
placed our languages on the verge of extinction. Even the triumphs of Native languages 
have been downplayed in Western rceantutiuns' of history. North American Native 
language.^ were utilized as codes in World War □; the critical role of these code talkers in 
securing victory, however, went uitrccognizcd for decades. 
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AH children sliould be afforded a good education free from discrimlnalion and 
bullying. Indigenous Peoples around the globe must be alloived to stretch their wings, 
partake in education and access the traditional knowledge which has historically been 
suppressed. The Bureau of Indian Education utilizes some colleges in America fortesting. 
Indigenous Peoples should be allowed to explore global educational techniques in shaping 
their own educational systems. Improvemenb in Iradilionat education, teaching and 
classrooms will enable Indigenous Peoples to keep uf> with leading countries In education. 

Article 15 


1 . Indigenous peoples have the right to the dignity and diversity of 
their cultures, traditions, histories and aspirations which shall be appropriately 
refleuted in education and public informaiion. 

2. States shall take cfiective measures, in consultation and 
cooperation with the indigenous peoples concerned, to combat prejudice and 
eliminate discrimination and to promote tolerance, understanding and good 
relations among indigenous peoples and all other segments of society. 

Article 16 


1 . Indigenous peoples have the right to esiablisti their own media in 
tlieir own languages and to have access to all forms of non -indigenous media 

w ithout d I sc rl min at i on . 

2, States shall take effective measures to ensure that State-owned 
media duly reflect Indigenous cultural diversity. States, without prejudice to 
ensuring &I! freedom of expression, should encourage privately-owned media to 
adequately reflect indigenous cultural diversity. 

Article 17 


1. Indigenous individuals and peoples have the right to enjoy fully all 
rights established under applicable international and domestic labor law. 

2. Slates shall in consultation and cooperation with indigenous 
peoples take specific measures to protect indigenous children from economic 
exploitation and froin perfonuing any work that is likely to he hazardous or to 
interfere with the child’s education, or to be harmful to the child's Itenlth or 
physical, mental, spiritual, moral or social development, taking into account their 
special vulnerability and the importance of education for their empowerment. 

3. Indigenous individuals have the right not to be subjected to any 
discriminatory conditions of labor and, inter alia, employment or salary. 
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Article 18 

Indigenous peoples have the right to participate in decision-making in 
matters which would affect their rights, through representatives chosen by 
themselves in accordanec with their own procedures, as well as to maintain and 
develop their own indigenous decision-making institutions. 

Article 19 

States shall consult and cooperate in good faith with the indigenous 
peoples concerned through their own representative institutions in order to obtain 
their free, prior and informed consent before adopting and implementing 
legislative or administrative measures that may affect them. 

Article 20 

] . indigenous peoples have tire right to maintain and develop their 
political, economic and social systems or institutions, to be secure in the 
enjoyment of tlieir own means of subsistence and development, and to engage 
freely in all their traditional and other economic activities. 

2 . Indigenous peoples deprived of their means of subsistence and 
developments are entitled to just and fair redress. 

Article 21 

1 . Indigenous peoples have the right, without discrimination, to the 
iinpravcment of their economic and social conditions, including, inter alia, in the 
areas of education, employment, vocational training and rctrmning, housing, 
sanitation, health and social security. 

2. States sliall lake effective measures and, wliere appropriate, special 
measures to ensure continuing improvement of their economic and social 
conditions. Particular attention shall be paid to the rights and special needs of 
indigenous eiders, women, youth, children and persons with disabilities. 

Article 22 

1 . Particular attention shall be paid to the rights and special needs of 
indigenous ciders, women, youth, children and persons with disabilities in the 
tinplementation of this Declaration, 

2. States shall take measures, in conjunction with indigenous peoples, 
to ensure that indigenous women and children enjoy the full protection and 
guarantees against all forms of violence and discrimination. 
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Article 23 

Indigenous peoples have (he right to determine and develop priorities and 
strategics for exercising llicir rigiit to development. In particular, indigenous 
peoples have the right to be actively involved in developing and determining 
healtli, housing and other economic and social programs alTccling lliem and, as far 
as possible, to od minister such programs through their own institutions. 

Article 24 


1. Indigenous peoples have the right to their traditional medicines and 
loiiiaintain their health practices, including the conservation of their vital 
medicinal plants, animals and minerals. Indigenous individuals also li&ve tlic riglit 
to access, witiioul nay discrimination, to all social and health services. 

2. Indigenous individuals have an equal right to the enjoyment of the 
highest attainable standard of physical and mental liealtli. States shall take the 
necessary steps with a view to aciiicving progressively the full realization oflltis 
right. 

Article 25 

Indigenous peopies have the right to maintain and strengthen their 
distinctive spiritual relationship with tlicirtraditioiialiy owned or otherwise 
occupied and used lands, territories, waters and coastal seas and other resources 
and to upliold their rcsponsibililics to future generations in this regard. 

Article 26 

1 . Indigenous peoples have the right to the lands, territories and 
resources wliich they have tradiliortally owned, occupied or otherwise used or 
acquired. 

2. Indigenous peoples have the right to own, use, develop and control 
the lands, territories and resources that they possess by reason of traditional 
ownership or otlier traditional occupation or use, as well as those wlilcl) they have 
otherwise acquired. 

3. Stales shall give legal recognition and protection to these lands, 
territories and resources. Such recognition sliall be conducted with due respect to 
the customs, traditions and land tenure systems of the indigenous peoples 
concerned. 

The CRST is aware that the Great Sinux Nation has been discriminated against over 
the course of United States history, and has been denied due process of (he law regarding 
the fatting off heir lands. Indigenous Peoples of America faced the loss of their lands, 
resources and property, which were taken as if tribes had no claim to them at all. For 
example, the 1823 Supreme Court decision DiJnhnsoH v. Mclnlosh propounded tlie 
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'‘Doctrine of Discovci 7 ” which underlies all subsequent treatment of Native Americans by 
the United States and its Courts, Congress and Executive. This effectively states tiial, 
though aboriginal peoples had occujiied lands since time iiiimciuorial, the conquering 
nation (under its own laws) could take title to these lands for “discovering” them. The 1831 
Suprctiie Court case of Cficroket: iYaffon i*. Georgia characterized the relationship between 
the United States and Indian tribes as iilce that of a “ward to its guardian,” patronizingly 
recognizing an amurphoiis power Ibe United Stales could wield over tribes. Tlicsc rulings 
symbolize tlic inequitable basis upon which the United States has historically dealt with its 
indigenous people. The United States committed many great wrongs against tiic 
Indigenous Peoples of America. One such c.taniplc was the illegal faking of the He Sapa 
Black Hills in South Dakota, in which the United States seized iands most sacred to the 
Sioux. 


The time has come for equality under the law! Full legal equality cannot be founded 
upon inherently inequitable precedents. We request substantiation-evidence that these 
articles ore not mere words but promises to action. Only direct action by the U,5. can 
begin to reverse the consequences of centuries of unjust dealings, which impoverished and 
made powerless the First Americans of the United Stales, 

Article 27 


Stales shall establish nnd implement, in conjunction with indigenous 
peoples concerned, a fair, independent, impartial, open and transparent process, 
giving due recognition to indigenous peoples' laws, tradilions, customs and land 
tenure systems, to recognize and adjudicate the rights of indigenous peoples 
pertaining to tlicir lands, territories and resources, including those which were 
traditionally owned or otherwise occupied or used. Indigenous peoples shall have 
the right to participate in this process. 

Article 2S 

1 . Indigenous peoples hove the riglit to redress, by means that can 
include restitution or, when tiiis is not passible, of a just, fair and equitable 
compensation, for the lands, territories and resources which they have traditionally 
owned or otherwise occtipied or used, and which have been confiscated, taken, 
occupied, used or damaged without their free, prior and Inlbrmed conscnl. 

2. U id ess otherwise freely agreed uponbythepeoplesc oncemed, 
compensation shall take the form of lands, territories and resources equal in 
quality, size and legal status or of monetary compensation or other appropriate 
redress. 

Article 29 


1 . Indigenous peoples have the right to the conservation and 
protection of the environment and the productive capacity of their lands or 
territories and resources. States shall establish and iinplement assistance programs 
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for indigenous peoples for such conservation and protection, without 
discrimination. 


2. Slates shnil take effective measures to ensure that no storage or 
disposal orhazaiduus mutcrinls shall take place in the lands nr territories of 
indigenous peoples without their free, prior and infomied consent. 

3. States shall also take cITbetive measures to ensure, as needed, that 
programs for monitoring, maintaining and rcsioring the iicnltli of indigenous 
peoples, as developed and implemented by the peoples affected by such materials, 
are duly implemented. 

The CRST requests that Congress and all federal agencies involved in extracSon of 
minerals and natural resources (including, bu< not limited to, the Bureau of Land 
Management, US Corp of Engineers, Minerals Mnnagcuicnt Services and the Nuclear 
Regulatory Commission) be held accountable to the American people and to this planet. 
Indigenous Peoples have lived for thousands ofyears on American soil. Today, the balance 
uf life on onr grandmothcr/m other earth has tilted to a perilous degree; only the Creator 
knovrs wlien she will right the wrong that has been perpetrated npon her by continuous 
drilling, mining, polluting, and pillaging of her resources. The oceans of the planet are at a 
critical state of pollution, and the air is becoming more poisonous to breathe. TIic land we 
live on is becoming toxic by all llie dumping of chemicals and waste upon her. Tlie lime has 
come to end this destructive behavior, and reign in the under-regulal^ practices which are 
harming our planet. The prophecy of our Indigenous Peoples In America tells of this time. 
It tells that mao is the cau.se; so too can he he Die .solution— if he cliooses. 

Arlicte 59 

]. Military nclivilies shall not lake place in the lands orleirilories of 
indigenous peoples, unless Juslilicd byasignineantlhrcat to relevant public 
inleresl or olherwise freely agreed with or requested by the indigenous peoples 
concerned. 

2. States shall undertake effective consultations with die indigenous 
peoples concerned, tlirougli appropriate procedures and in particular through their 
rep resen tali ve institutions, prior to using their lands or territories for military 
activities. 

Article 31 


1. Indigenous peoples have the right to maintain, control, protect and 
develop their eohural hcriliigc, traditional knowledge and traditional cultural 
expressions, as well as the manifestations of their sciences, technologies and 
cultures, including human and genetic resources, seeds, medicines, knowledge of 
the properties of fauna and flora, oral traditions, literatures, designs, sports and 
traditional games and visual and performing arts. They also have the right to 
maintain, control, protect and develop tlieir intellectual property over sucli cultural 
heritage, traditional knowledge, and traditional cultural expressions. 
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2. In conjunction with indigenous peoples, States shall take elTective 
measures to recognize and protect the exercise oflliese rigiits. 

Article 52 

1. Indigenous peoples have the right to determine and develop 
priorities and strategies for the development or use of their lands or territories and 
other resources. 

2. States shall consult and cooperate in good faith with the indigenous 
peoples concerned through tlioir own representative institutions in order to ebtain 
their free and infonned eonsciit prior to the approt'al of any project affecting their 
lands or territories and other resources, particularly in connection with the 
development, utilization or exploitation of their mineral, water or other resources. 

3. States shall provide elTective mechanisms for Just and fair redress 
for any such activities, and appropriate measures shall be taken to mitigate adverse 
etivirotimental, economic, social, cultural or spiritual impact. 

Article 33 


1. Indigenous peoples have the right to determine their own identity 
or membership in accordance with their customs and Irudilions. This does not 
impair the right ofindigenous individuals to obtain citizenship of the States in 
which they live. 

2. Indigenous peoples have the right to determine the structures and to 
select the membership of their institutions in accordance with their own 
procedures. 

Article 34 

Indigenous peoples itave the right to promote, develop and maintain their 
institutional structures and their distinctive customs, spirituality, traditions, 
procedures, practices and, in the cases where they exist, juridical systems or 
customs, in accordance with international human rights standards. 

Article 3S 

Indigenous peoples have the right to determine the responsibilities of 
individuals to their communities. 

Article 36 

1 . Indigenous peoples, in particular tliose divided by international 
borders, have the right to maintain and develop contacts, relations and 
cooperation, including activities for spiritual, cultural, political, economic and 
social purposes, with their own members as well as other peoples across borders. 



154 


2. States, it) consultation and cooperation with indigenous peoples, 
shali take effective meosures to Facilitate the exercise and ensure the 
implementation of this right. 

Article 37 


1 . Ind igenous peoples have (he right to tlic recDgnition, ahscrvance 
and enforcement ofTreaties, Agreements and Other Constructive Arrangements 
conoiuded with States or their successors and to have States honor and respect 
.such Treaties, Agrectnenls and other Constructive Arrangements. 

2. Nothing in this Declaration may be interpreted as to diminish or 
eliminate the rigiits of indigenous Peoples contained in Treaties, Agreements and 
Constructive Arrangemenls. 

Article 3ti 

States in consuitation and cooperation with indigenous poopies shail take 
the appropriate measures, including legislative measures, to achieve the ends of 
this Declaration. 

The CRST requests inimediate remedial measures, implemented to correct 
biatorical wrongs that have been perpetrated against Indigenous Peoples of America. Past 
governmental policies, judicial and laws have perpetrated genocide and cflinocide, and in 
some cases have caused the extinction of entire Peoples. To fully achieve the ends of this 
Declaration and bccoinc the world lender in Indigenous Peoples’ Human rights, the United 
States must account fur its past failures and move forward with new policies. 

Article 39 

Indigenous peoples 1)ave tiic right to have access to financial and technical 
assistance from States and through international cooperation, for the enjoyment of 
the rights contained in this Declaration. 

Article 40 

indigenous peoples have the right to have access to and prompt decision 
through just and fair procedures for the resolution of conflicts and disputes with 
States or other parties, as well as to elfectivc remedies fbr all inifingements of 
their individual and collective rights. Siicli a decision sliall give due consideration 
to the customs, traditions, rules and legal systems of the indigenous peoples 
concerned and International human rights. 

Article 41 

The organs and specialized agencies of the United Nations system and 
other intergovernmental organizations shall contribute to the full realization of the 
provisions of this Declaration through die mobilization, inter alia, of financial 
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cooperation and technical assistance. Ways and means of ensuring participation 
of indigenous peoples on issues affecting them shall be established. 

Article 42 

The United Nations, its bodies, including the Permanent Forum on 
Indigenous Issues, and specialized agencies, including at the country level, and 
States, shall promote respect for and full application of the provisions of this 
Declaration and follow up tiic cllbctivcncss of this Dcciaration, 

Article 43 

Tlic rights recognized itcrcin conslltulc the minimum standards for the 
survival, dignity and well-being oftlic iitdigcnous peoples orilic world. 

Article 44 

All the rights and Ifeedoms recognized herein are equally guaranteed to 
male and female indigenous Individuals. 

Article 45 

Nothing in this Declaration may be construed as diminishing or 
extinguishing the rights indigenous peoples have now or may acquire in the future. 

Article 46 

1 . Nothing in this Declaration may he interpreted as implying for any 
State, people, group or person any right to engage in any activity or to perform 
any act contrary to the Charter of the United Nations. 

2. In the exercise of the rights enunciated in the present Declaration, 
human rights and fundamental fieedoins of all sliail be respected. Tlie exertrise of 
the rights set forth in this Declaration shall be subject only to such limitations as 
are delenuined by law, in accordance with international human rights obligations. 
Any .such limitations shall be non-discri minatory and strictly necessary solely ibr 
the piiiposo of securing duo recognition and respect for the rights and freedoms of 
others and for meeting the Just and most compelling requirements of a democratic 
society. 


3. 'file provisions set fortit in this Declaration sliall be interpreted in 
accordance with the principles ofjiisticc, democracy, and respect for human 
rights, equality, non-discrimination, good governance and good faith. 

In closing, the Cltcycnue Kivcr Sioux Tribe would like to thank the Senate 
Committee on Indian Affairs forallowitigoureomincnlson (he UN Declaration on the 
Rights of Indigenous Peoples. In stating his support for UNDRIP, President Obama 
emphasized that, tfiougli tliis is not n legally hinding document, tlic First Americans’ issues 
und concerns should receive the nttentinn that has been hrstoi'icully denied. 

As Indigenous People of Amcricn, wo request tliat the shackles of history be removed. 
The CRST request that the U.S. State Department establish an Intcrnafional Indigenous 
OfficG in consultation with the U.S. government and Indigenous Peoples worlehvido. The 
educational aims of UNDlilP must he supported by uctiun— the survival of our people, 
language and culture depends on it. The United States must nctivciy support .self- 
determination and autonomy of Indigenous Peoples, It is necessary that a line of 
comiRuniention be opened to cover the concerns of affected Indigenous Peoples regarding 
IINDRIP beyond this mere hvo weekeemment period. We respeetfully submit our comments 
and request additional time for further comments on the UN Occlarafion on the Rights of 
Indigenous Peoples. 
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Prepared Statement of the Puyallup Tribe of Indians 

The Puyallup Tribe of Washington wishes to thank the Committee for the oppor- 
tunity to present testimony on the domestic policy implications of the United Na- 
tions Declaration on the Rights of Indigenous Peoples (hereafter the Declaration). 
We also thank Chairman Akaka for his call to us and all those who care about these 
issues to consider what specific legislation is needed so that the United States can 
truly support the Declaration. We believe that although the adoption of the Declara- 
tion was an important step forward, of equal importance is what steps we take next. 

As we noted in our comments to Ambassador Rice on July 15, 2010 and October 
29, 2010, the Declaration is fundamentally consistent with the law and policy of the 
United States. See letters of July 16, 2010 and October 29, 2010 from Douglas 
Endreson to Ambassador Susan E. Rice (expressing the commenting Tribes’ support 
for the U.S. endorsement of the Declaration). The law and policy of the United 
States are characterized by two fundamental tenets: the government to government 
relationship between the United States and tribes and the policy of self-determina- 
tion. This framework underscores the importance of our ability to make decisions 
for ourselves. 

Sadly and all too often the United States has fallen short of its duties and obliga- 
tions to Indian tribes. But it is not our purpose here to focus on the past. Instead, 
the Declaration sets the standard for what our nations’ relationship can and should 
be. The adoption signifies a new step in the shared story of our nations. We look 
forward to working together with the United States to realize the future envisioned 
by the United States’ legal framework and the Declaration. 

The Puyallup Tribe is a federally recognized Tribe located in Pierce County, 
Washington along the shores of Commencement Bay, a large inlet of Puget Sound. 
The history of relations between the United States and our Tribe is spotted, but in 
recent decades we have made great strides forward achieving recognition of our 
Treaty rights, restoring our Tribal land base, and developing programs to better 
serve our members. 

The Reservation consists of approximately 28 square miles in Pierce County, and 
includes the city of Fife and portions of the city of Tacoma. Today, the Tribe has 
more than 4000 members. Further, in addition to serving our members, we serve 
more than 25,000 Native Americans from over 355 federally recognized tribes and 
Alaskan villages, who, due to the Indian relocation program of the 1940s and 1950s, 
now call the area on and around the Puyallup Reservation home. These services in- 
clude law enforcement services, elder services, health care services, and educational 
services. 

While working to support our people culturally, socially, and economically, we 
often encounter barriers from other government organizations. The Declaration of- 
fers a framework for identifying those barriers and creating new pathways to enable 
tribal governments to function more efficiently. We have identified a few such areas 
that are of particular concern to us, but these examples are not exhaustive. We look 
forward to working with Congress to improve our ability to serve our people in all 
the domains of our Tribal government. 
a) Environmental Policy 

As evidenced by many international agreements and compacts, the environment 
and its concerns do not respect international borders. Although we have exercised 
our regulatory authority over the land and resources within our borders, we cannot 
truly address the needs of our people for healthy ecosystems and environments 
without working closely with the international community at our borders. 

Much of the current legal framework recognizes our place at the table: For in- 
stance, both the Clean Air Act and the National Environmental Protection Act make 
provisions for tribal stewardship of our resources. The Declaration supports these 
efforts by providing that indigenous peoples “have the right to the conservation and 
protection of the environment and the productive capacity of their lands or terri- 
tories and resources. States shall establish and implement assistance programs for 
indigenous people for such conservation and protection, without discrimination.” 
Declaration, art. 29. 

In order to meet the calls of both United States statutes and the Declaration, we 
must participate with our international neighbors in addressing the conservation of 
our resources. In order to do so, the United States must secure access for a tribal 
presence in any discussion or negotiation on these issues and recognize tribal gov- 
ernments’ indispensable part in the process. This entails recognizing our inter- 
national ties and relations and allowing us free movement across borders. It also 
means a strong effort on the part of the United States to both always be cognizant 
of the needs of tribes when they negotiate on these issues and perhaps more impor- 
tantly, ensuring a seat for tribes at any such negotiation. 



157 


We depend on our natural resources for the economic, cultural, and spiritual 
health of our Trihe. We have much to offer in the pursuit of our common goal of 
protecting the health of our land. But in order to do so, in order to meet the needs 
of our people, and in order to be able to fully exercise our rights under the treaty 
governing statutes and the Declaration, the United States must recognize our place 
at the table. Only together can we achieve success. 

b) Economic Opportunities 

Our Tribe is proud to be in the process of developing a new international con- 
tainer terminal facility that, when fully constructed, will be the largest in the Pa- 
cific Northwest. Our ability to take on such a project was facilitated by the historic 
Settlement Agreement between our Tribe, the Port of Tacoma, the State of Wash- 
ington, several local county and city governments and the United States and was 
enacted by Congress. Puyallup Tribe of Indians Settlement Act of 1989, Pub.L. No. 
101^1 (codified at 25 U.S.C. § § 1773 et seq.)- This agreement included a provision 
recognizing the right of our Tribe to engage in foreign trade consistent with Federal 
law. We anticipate developing relationships with international trade partners in the 
Pacific Rim and around the world and are very excited about the economic opportu- 
nities this gives us. 

Again, much of the current legal framework seeks to enable such ventures. Start- 
ing with the Indian Self-Determination and Educational Assistance Act, the United 
States policy has been to encourage economic development and self-sufficiency, in- 
cluding the Indian Gaming Regulatory Act, 25 U.S.C. § § 2701 et seq., and the Na- 
tive American Business Development, Trade Promotion and Tourism Act, 25 U.S.C. 
§ § 4301 et seq. More recently. Congress enacted a law expanding our ability to 
lease tribally-owned land, especially for the development of economic opportunities. 
Pub.L. 111-336. This law will help accelerate leasing opportunities with national 
and global partners and will eliminate the risk of losing opportunities due to the 
lengthy approval process currently in place. By doing so, it will help fuel our econ- 
omy. 

The Declaration also recognizes the importance of economic stability, providing in- 
digenous peoples the right to “maintain and develop 
their . . . economic . . . systems or institutions, to be secure in the enjoyment of 
their own means of subsistence and development, and to engage freely in all their 
traditional and other economic activities.” Declaration, art. 20. But as the Declara- 
tion also recognizes, the ability to exercise such rights is not ensured simply through 
recognition of the right. See arts. 38, 39. Instead there must be assurance that bar- 
riers preventing the exercise of such rights will be addressed by States. Thus, the 
Declaration provides that indigenous peoples must “have access to financial and 
technical assistance from States and through international cooperation, for the en- 
joyment of the rights contained in this Declaration.” Id. art. 39. 

In order to pursue economic opportunities such as the container facility, we must 
have the cooperation of the United States. Our ability to enter into trade agree- 
ments depends on the continued reduction of barriers like those created by the origi- 
nal land leasing structure. Tribes must have the right to freely negotiate with eco- 
nomic partners and we cannot be constrained by requirements that limit our ability 
to enter into contracts or require that we receive approval from the Bureau of In- 
dian Affairs before proceeding forward. With regard to accessing Capital to move 
forward with these ventures. Congress should seek to expand tribal bonding author- 
ity and increase investment into tribal infrastructure, including roads and tele- 
communications. 

c) Social and Behavioral Health: Addressing the Problem of Gangs 

Our Reservation has not remained immune from the gang problems afflicting 
many urban areas in America today. We take seriously the provision of public safety 
in all of our communities, and we have met this current challenge through public 
safety programs, educational outreach, and social and behavioral health programs. 
Our efforts, especially in the public safety domain, however, are subject to the juris- 
dictional realities of our Reservation. There are six overlapping jurisdictions within 
our borders — Tacoma, Fife, Milton, Puyallup, Edgewood, and Federal Way. 

As is true with other public safety concerns, addressing the gang problem will 
take a concerted effort from all the stakeholders and community members. Gang 
members move freely between jurisdictions, and thus, to be effective, all six jurisdic- 
tions must work together productively. Faced with this reality, we are proud to be 
part of the county multi-jurisdictional team working to ensure the safety of our com- 
munities. Currently, we have six officers working on this team and two officers who 
work on steering committees to address gang issues. 

Such efforts are clearly supported by United States law, which states that in the 
absence of federal statutes limiting it, tribal criminal jurisdiction over our members 
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within our Territory is complete, inherent, and exclusive. See Ex parte Crow Dog, 
109 U.S. 556 (1883). Although Congress has stepped in from time to time to limit 
this jurisdiction, tribes today remain vital providers of law enforcement in Indian 
Country. In fact. Congress recently highlighted the importance of tribes in the pub- 
lic safety domain by passing the Tribal Law and Order Act which, among other 
things, increased the tribal court sentencing authorities where certain conditions 
are met and allowed deputizations of tribal police officers to enforce federal law on 
reservations. Tribal Law and Order Act of 2010, Pub.L. 111-211. The Declaration 
by recognizing the importance of these rights, pushes the United States to not only 
acknowledge the rights of tribes in theory but to put those rights into practice. See 
Declaration, arts. 4, 7, 34. 

Our voluntary cross-jurisdictional work with our neighbors is an important step, 
one that recognizes the vital and equal role tribes play in the provision of public 
safety. However, there is still more to be done, especially at the federal level, to en- 
sure the ability of tribes to provide safe and secure communities. One step forward 
in this effort would be to pursue the President’s suggestion of streamlining funding 
to tribes for Office of Justice Programs by initiating meaningful consultation with 
tribes regarding the program development and allocation methodology of the fund- 
ing on the FY 2012 for CJS Programs. 

As history has taught us, tribes do better when we make decisions for ourselves. 
This is true across the myriad of functions and services we perform for our people. 
Although we consider the United States a valued partner in our efforts, we ulti- 
mately must chart our own course. The Declaration provides a valuable reiteration 
of the fundamental principles embodied in the law and policy of the United States. 
We look forward to working with Congress to fully realize the promises of those fun- 
damental principles. 

d) Ensuring Our Rights to Our Land 

Our tribe is organized pursuant to the Indian Reorganization Act (IRA). We 
adopted our Constitution in 1936 (Puyallup) 1937 (FCPC). As noted earlier, we pro- 
vide many governmental services to our peoples and are recognized by the Federal 
Government as a trihe possessing inherent sovereign powers. Our ability to act as 
such, however, is threatened by the decision of the United States Supreme Court 

in Carcieri v. Salazar, 555 U.S. (2009), which that the Secretary of the Interior 

did not have the authority to take land into trust for the Narragansett Tribe of 
Rhode Island because that Tribe was not “under federal jurisdiction” in 1934. 

The Carcieri decision is fundamentally at odds with the fundamental principles 
of the government-to-government relationship and tribal self-determination. It is 
also at odds with the long history of Congressional and Executorial policy following 
the passage of the IRA. The purpose of the IRA was to stop the policy of allotment 
which was decimating tribal land holdings, rebuild the former tribal land base, and 
ensure a future of self-determination for tribes. The trust relationship between the 
United States government and tribal governments is one of the main vehicles to ful- 
filling these goals. By limiting the ability of the government to take lands into trust 
to only certain tribes, the Court seriously threatened the ability of all tribes to per- 
form essential services for their people, from public safety to education to health 
care. 

The Carcieri decision is also fundamentally at odds with the Declaration. The 
Declaration recognizes first, that indigenous peoples have the right to the lands, ter- 
ritories and resources which they have traditionally owned, occupied or otherwise 
used or acquired. Dec. art. 26. The Declaration further recognizes the rights of in- 
digenous peoples to “a fair, independent, impartial, open and transparent 
process ... to recognize and adjudicate the rights of indigenous people pertaining 
to their lands, territories and resources, including those which were traditionally 
owned or otherwise occupied or used.” Id. art. 27. Finally, the Declaration recognizes 
that indigenous peoples have the “right to redress, by means that can include res- 
titution or, when this is not possible, just, fair, and equitable compensation, for the 
lands, territories and resources which they have traditionally owned or otherwise 
occupied or used, and which have been confiscated, taken, occupied, used or dam- 
aged without their free, prior and informed consent.” Id. art. 28. 

The lands that are being taken into trust by the Department of the Interior are 
lands that were, prior to allotment, owned by indigenous peoples. One of the pur- 
poses of the IRA was to stop the wholesale decimation of Indian lands that occurred 
under allotment. And to suddenly reverse a policy course which has been followed 
for 75 years and dramatically reduce the rights of indigenous peoples to their tradi- 
tional lands is fundamentally not fair, it’s not open, and it’s not transparent. 

Congress has the power to reverse this mistake and we thank Chairperson Akaka 
for introducing S. 676 and his work on this important matter. We call on all the 
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members of the Committee and Congress to come together to support this important 
legislation, which will bring our law back in line with the fundamental tenets of 
Federal Indian law and in line with the Declaration. 

Once again, we thank you for the opportunity to participate in this discussion. 


Prepared Statement of Robert Odawi Porter, President, Seneca Nation of 

Indians 


Dear Senator Akoka and distinguished members of the Cciranittee, 

Thank you for the opportunity to address this honombla Committee on tlie domestic 
policy implications of the Uiiiled Natioiu Declai-aiioii on ibe Rights of btdfgcnovs Peoples 
(ftechration).' Hie Seneca Nation views the United States’ endorsement of Declaration and 
tills CominittBe’s work as aigtiiiicaiit steps towards the enforcement of our treaty ri^its. We 
understand the Declaration as a recognition and afnrmation of its existing Treaty relationship 
with die United States. 

This Committee has asked, “What is next now that tliere is a DaclaraiionT' Wliere a 
Treaty relationship exists, die United States must work with its Indigenous Treaty paitner to 
ensure that the li^ts and otliga Lions affirmed by die Declaration are protected, respected and 
fulfilled. In my written testimony, I will focus on the Articles diat, if implemented, would have 
the greatEst impact on tlie realixntion of tlie promises and li^ls that our Treaties contain. 


Honor anti Respect Treaty Rights 

In accordance with Article 37, tiie United States must honor and respect our Treaties.’ 
We cal! on our Treaty-partner to respect, protect and fulfill the Seneca Nation’s right to the 
recognition, ohservnuce nnd enforcement of our Treaties. 


* UnilLitNaa^DnsDeclQralionon die lUfllits ofladigcaousPeoptES, G.A, 51/733, U.N. Doc. A/kcs/61/295 
pOOT). 

-Jd., Anicle 37(1) states: 

Indigenous peoples hnve ihe riglii Iq Lhcrccognilion, observance and enrorocinent of treaties, agreemenls 
end oilier eoaislrucUve orrangemexlis concluded with Sntes or ihetr successors and to have Smecs bonour 
&ikI resp c c t such iieiitfeSr og rc e ineni.^ an d other constnicdve Q rrangements. 
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Acting in our capacity as a self- determining people and as a sovereign Haticin, in the 18"' 
and 19''' centuries the Seneca Nation signed Treaties with the United States that ensured cur 
Bxciosive awnorsKp imd gov'entaisce of our isfritories. Both the T^tj of Canandaigua of 1794 
beAvetn fee United States of Anserica and the fflx Kfittens of tbo Haudeaossiaios Iroquois 
CcnfSdeitugt)'’ and lbs Treaty of May 2G, 1842, between United SSntes of Asaenes and the 
Senses Kation af Inmans {Sis Bufl&io Cre& Trecty'Or ^ tb« United States aciciovsdadsad die 
Scncca Nation’s to the “free USB and enioymeot” of Scnsca lands in exo-hange ibr &e 
Seneca Nation’s prtsvJiie Of peace und friendship wilh flic i-lnited Stales. 

Wlien die Seneca Nation anti the United States signed the Treaties, bntli Twatj' partners 
understood they were entering tlie TVeaties rm a Narion-ta-Natioji basis. Tlie Seneca Nation 
negotiated these Treaties a« a strong, soverrign Nation living alongside the border of a young 
and vulnerable United States. At the same time that Treaty-making waa taking place, Ihs 
Supreme Court of tlis United States was applying the faiw of Nations to onr Tteatias, Tor 
instatce, in 1832 Grief Justioe ^toshaB Bfanned th^ e Treaty with sn indigenous Nation was 
Qie same aa a Thsatv with anv other soverBicn 7^tfrin .^ 'Today, diese Treaties remain tite supremo 
i&W of tire land pursuant to the U.S. Constitiition, 

In spite of the early recognition ctf tlie binding and intematianal nature of our Treaties by 
the United States gevsmmeiil and courts, today wo face battle after battle to have our Treaty 
ri^its recognized, respeftfed and enforced. The Unitttd States has violated and infringed the 
Mstoric Treaties and has failed to respect or honor its treaty rdalionship. The hialoiy of the 
TYeaty relatiousltip between the Seneca Nation and the United States demonstrates that liiere is a 
need to once again lecognitK Ihe equality of theTlteafy jartiieK within tire treaty felatlonsltip. 


J’rnrr nriif C'tursf.'Jrf arjif Tre!r^.H%lite 

Tlie pricoiplo of “frae, prior and infiasned ccescnf’ cemtaned to flia Dedin'Mion’’ ritould 
be adopted and respectwi by tlte United States and all federal laws, polldcs and adjuWsSnrtive 
actions should be rcv’tetved and revised to ensure this standard is met. The United States must 
legislate to ensure that all level of government obtain the free, prior and infonned consent of 
Indigenaus peoples before making decisions that affect tliem. 

Before proceeding with any decision that will aSect Indigenaus peoples, Ihe United 
States should ensure that the affected Nstinn o? Nations Mvs been consulted and Sial thair 
c onsent has been obtaimad . TflierQ has been a gpaf deal of emphasis placed rst consnltatiao by 
the Ihfrtod States gavenuaent. ooaaullatitoi alone is not enap^i. Ti-e standard set oat 

itt tire DedarsUen is '‘coitsent”, and this is we twge 3se United States to impteneot throoEk 

legislation and to enfotec lo Us Couits. 


’ 7 Sl.at. 44, Art. 7, ivpriiirett hi INDIAK AfFAins; L/tW5 AND TitSATBS, vol, E, 34-37 (C. Kapplar ed., GPO IPM). 

7 Slat 586. Art, Ninth, ntpriMmt tii INDIAN AsrAlltS: Laws and TreatICS, voI. II, S37-542 ( C. Kepplw sd., GPO 
ISM), which provides diat 'Tt]ti4 panjea lo this conipaci muwally agrss to solicit the iniiiienM of Ite Cfovfrrnmenl 
of tl)# Itaiied SunestoproKottucliofllietsnslSofUieSeaKa Indians, wititinUieSuieofNswYflritiCS umi’ ftoiii 
lime tD liaic rcinain in f h: ir [satstesioii dam all Castes .. .” 

^ Wweliester v, 3 1 U.S. [8 P«.> 515» 55P-6& (IS35}h 

l%sDseiart!ffc^,ztiprttXKH& 1»^er2rsfn^*(]Worftrd enmanj te l}2, 19,^eatf ^,2- 
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WbEti Ulft United States niaios a deuision tlial affects cias Of its Indigenous Treaty- 
partners, tire principle of free, prior and informed consent obliges tlie tJnited Slates to reftain 
from acting witliout its Indigenous Honty partner’s agreement. Nor eSD tUa United States modify 
or terrain at* ti Treaty right in the absenca bt'ttte Indigenous Treaty partitdris flonsojil, 

rSirtitiSe 19 of t&BJJscforarim! S'atW {ifflt Siafes shonlc obtatS S>& fraev prior arsri raforeicd 
ccsKW!? of Mi^rtons psoplw "bsSKti arJoph'ag and teiriKEEcSijTg or adnrausaaSve 

CT^ssssst^ntaysf&cf thoatf’ ftl lh5snj?isi^,ri5eS<^c3.1^^fism ^bjjsatsfingatetg^ Esf tiss 
right beSJis felatil sue Cassris. T1t« Mes? Yssk Stafe Gbv«scrr ffitd afcis 

i^sistiys TCtasisos is iicpcse e tet on ofr isx-#!^ tobatxo Seda,' tririep. ^ OasanSsisfuS 
Tnea^ ami foe Biriftlo Cteek * Tne Seneca Naticsu vm not consulted an the 

ame-nteejjtsi and never consented to the ittiiirisiticn ofthia lax by Nev/ Yw'le StiUe, Wc call on tits 
United Slatsfi tO protect the Seneca NarioiJ, a? its Treaty partner, from this violation of our 
historic Twaiy fislits by immediately requitins New York Stale's cothpliluKO witli tiie principle 
of free, priov and informed consent 

Onh of foeTRMt destruclivB violations nfo’jr Treaty rights Sire lit TSSJs, when, 

TwStsat o»i’ coE^i and in Sw foelteiscri Stsces feioeed aiKthhdof rrar 

AHugSty twitory, psisntsed fe ss is tnir Ttsaiteg, is wrier fn huSu Kbsssa Das> fe &s 
b«5^ cf nori-^^cE samosidt^ dovri: riv^ The dain ferosd foe Tdmmiiss cf 800 ®»c«e 
pctqjk rihoss sKHJtcs SiU on our now ©ceded tsad; ton SjOBsand SKWS CScc rirfo m fteests, 
vriiSift, crops and medicmBi juants wnaitt under water. 

The Uivited States should hates attained our consent far the fiooding of our land and 
iitilirittg our water resouiocs that pou’er foe dam that adversely unpnctcd our territory. This 
obligation l« flaw ariiimed in Artida 33 of fo<i.iPcc&ra/ro«, whicb SWOT that tadigettous peoples 
have the r^)t to dctennhia and devetap piforitfes for the devdopmtsd ttr of foesr lands sod 
effems that Stelcs Iwvt? fee c&l^tion ta ”ebt:^ IhaY free prior mva hVforthcd ctssscst prior to 
Ihs as^Ksy^ of at? projsES. afTssing, tear tends or t!mtlDrie5 or othar i^tKSSS, ptatict^ly ® 
rorjticfoMt -srifo foe darats^ossj, nJiSpsfei nr «Epl^aKs of water or cfo«' 

resmirats.” 

Whftn we appealed to foe Uftifod Slates judicial system to »fSVB)5t foe flooding of ouf 
lands, foe SagiPOt hroacli of our Treaty rij^ht! VW upheld by foe United States Supreme Corurt.* 
Although foe Uourt of Appeal observed foat foere was no disputs that foe flooding would 
infringe die Scrtijca Nation’s TreaQ' riglifo, SI hsW foaf Congress bad authorised foe taking of tli8 
Seneca NatiWi'a lands, based upon ths daebrtno of eminent domain. Thd tMted Slates Supreme 
Court dasjed oyt ap^seal. To truly foft Stendards in the Ucctaipifojt, tbt Ujtited State? 

ivfostlegistete to and Ocstgrcaa’ mifociri^ to tmlfetetally cverridoor ateogJtoTresWy rigiSa. 


JcrJi.Y, CwjiWUma.Ch. 33i| qOtO). 

’ UnSer (hi 'BwWo Ctpek Treaty, suprn nOle 4, lha-Ol|lled Slates and the Seheea Wsltei BgRWj I? protect die 
Sensoa Naiioit's If-JSds froP all raxes. 

’Seneii V, UfHclier. 262 F.2d273a, S8 ODAVO,, 193S),eeil. r/e».,360 Lig, fWlI l'I!)39). 
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It jS Still not too lalo for Rife UiRtetl Stales to provide the Seneee K'ation with redress for 
|]i6 tafcins of Tresty guaranteed terfitory, The Declaration requires States to protect and 
fulfill IntUaWUS peoples’ riglit to redveas “ftr the lands, territorifts atjfl resources which tiiey 
have trstiWa»)iji}3y owned or otherwise oeauplad or used, and which hsvo beep ootifiscafed, lakeii, 
occupied, used of thanagefl wifiioot asaSr ftea, pnw and infonmrf corsaiial"J'‘ legislstion Is 
sieajfy re 5 l^£a! fo ra&asss JongV^sSory of had^eno^ IsspToS’ pfOpafty in theTfeilcd 

Sisiss^ 

li®8aditteSy, re&ss eso fh.Knt^ sijtgifs .?>rf ii^Sanse, redreefag. 
■wafer ia &8 A3t«j^fia3’Tiesen^rHrw«sairati»ra a E^iificait anjtJBCi of SsnijoaTiiatfoit’e Airegsay 
ieaitory, wWiid’ ip onrrentij' undErwat®', ^ttother step would hs to suppS'tt foe Seneca Nation's 
appHcattan to run foe Kinzua Dam’s pwlpfld Storage Jiydropower gpnetutioc ■facility (the Scnccs 
Pumpscl Storagll Project), whidi w'oiild fA^lbls the Seneca Nation to lutelly hoiefit fi-om tliS 
project a®»ti«3 ils fond. SO years after etJtlStenotiop first began. liltitijSt't'ly, foe Nation should 
receivsr«pJH“nr\efit acreage for the iawts foist fo ShoXinzua Reserr'pir, 

Dirndl 

^ is UfeK l^tgesc^ i®3 JEJ^SSUSl 

meSSaf^SBt So sddreK; Tre^ ■VKjaSrmJU &JSia> saw, Usrfod Safes ^IWf is ^ ncplyij^ 
urratid (Sctfej/W nf federal law tfott dP respect rsfl^BuOus ’ Treaty rights. Stfe 

jeconunwtd 'fflflt foe United Stales afl m HtS' Obligation contained in Aiiie|« dO, hy establisliing 0 
Irihuna) font vdjl foiriy address traaty dlspnllSS end gives due oonrfdefatiPM fo “foe legol systems 
oftlic indi^WOHR peoples conceraed aud fot*CT?.tional InrmEn rights-" 

fo addltfeth, foe United Statett partteipatc in *9 dt«plfe rssetution praogss 

urovfded Ihr 1ft di TVeatiea. Tire Canftfttiftrgaa ‘Ttealy provided a ttMthod af redress wfoaS 
^^wtes 3?isi)i Udiftcss is h&sed s coss^tot precass bensi'eas us? 5?sj 

l^Sces. Ssi^gcfhsg Treafos ^trriSd ^ tss Tytisiy usR:^5gjI pnjswB^, 

■sraa? Issntrs biJSseesr fc pasfes 3S®!r 


ImptauettlfH^ i/ta PachratiojtiiTTrtit&^-^itrltwr^ 

V/« tttgO Ihq United States to hmol’ United States VVOtJil Wfo Ife Indigenous Treaty 
partners as tltj'tllls to implement fheDes/nyatlan on g NatiDji-to-Nation TJ-ISIs. 'Hi keqp on moving 
towards die rsdlfention of the goals of foe ff&ckiWioiVf we call on our Tfes^-partnep to adopt foe 
Decloratloa ihrttully ant! without quaMcetrCttS uftd to iiilly respect ■foa rigltte and obligatjcns it 
conteitTS, 

?JSi^ ^ ^oee» a IMda's l^swassia fijrffis 

’5m3adljs)SErint!feS5tsa,^^is'>5^^o5scrifth9!!U5g®it3ioedfbr&slife®td?38S!e®'tsar^srac5t fo® 
DedmiSsn^ 9 eopy of t^ich is aeasSted foe CiMsiireSes's sevdsW' work of yoef 

CcHanjSos ts a positive hrdicatioE: fbsft the UjtiteQ States is rerndng flwwwd 'Wifo tms ceosEsaty 
and uiEWk 

Q-^' Otlf long history, we haW Upll^’ld our Treaty promises Slild triads many concessions 
to ouf Tf«aty piUftaer, the United States. iV'« ROW ionlf to you to honor atid respect our Treaties, 
out so¥W«iljJnty 4Pd our Natl on. 


'’flcei’awrftW.S.VjtjmiotB I, Aitide 2 S. 


AttttehttewtJ Tit® Bepeca Nation’s gfewsmtint to foe United NAtitW’S Peqnanent fonim an 
bdigffiwia Istotw, daWvered by CoaacilorfJlitW Saieca on May 25, 301 1. 
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Tenth Session of the United Nations Pemanontli'orum on Indigenous Issnos 
Now Yoi tc,May 16 to 27, 2<ill 

Agenda Ifetn S: Keturc work os the I'eswintat F«um 

Statement of ■niE Seneca Nation of Indians 

May 25, 2011 

Delivered by NIIdd Seneca, Sfltteow Nation of Indians 


Honorable Chair and eateeiHCd Members of the Pemianant Foram, 

The Ssneea Nalksn of hsSiaas titaiits yaa fcr the oppomtcily !o Iske pist in ibo tenth iiession of 
the Pcjtcaaeai Fbnnn. This 5s die fiiat s^ion of the Pstmcsenl Faran teat a delcgeSDa &om cur 
CcHsr.cil Isas attended and 'H'c welcome ihs eppmSansty io join wift the many distfflgwsM 
delssatioiffi of Indighocus pssoples at tbs ictiatietiaaal level ta affini one ri^is as a saverejgn 
Indigstons nadem 

We are very proud of thn on-goir^ participation by Seneca Nation youtli at the permanent Fonira 
acssiotis. They are joining the international comnninity at a rime when the Da:lamlia» bss been 
adopted by Ihc UN and supported by tiic Uitilcd Stales, ‘i'he fbmre work that lies ahead for tliein, 
and fijr all of us, is achiavlnE complianec with itie IJ^cIei'alion, so that tberi^ts and obligations 
itcDPiHins areiespoutad had Sjlfliled. 

Acting in our capacity ns a seifdBietnniting people a iid as a s ovareign nsticir, is the i 8* ceistmy 
ttc Scacca Nation signed a series of Treaties wiiit the UhiteJ Skties titci rasared otrf e.'td'Jsivs 
ownorsli^ and governance of our tunftones. Ih the Treaty of Conaud^ue of the United 
States actmcwledged the Soneca Notion's right so (he "free use and eajayioeiit” af Ssacca iatids 
in Bxchartgo for liio Satieita Notion’s pinmise of pesee and friendship with the United Slctes, The 
Seneca Nation negotiRtad these Treaties as a strong, icrvereigo nation living alongside the border 
of B young and vulnerable United Slates. 
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When the Seneca Nation and the United Stalest signed the Treaties, both Treaty partners 
understood they were antaring the Trnades on a Nation- to-Na lion basis. At the. gaate lima that 
Treaty-makit^ was takins place, the Sapiens Catut of the Uailed States vras applying the Law 
of KetioES to cur Ttsafies. For insisnas, fe 1332 Chief Justice Mandali aEsmisd thtt a Thea^ 
With sr. hidigonaus nafitm ^as the same as aTicatv wMr any adrarsoosi-eige ?hrt>i>a. ’ 

The- highest Courts in New Zeziasd, Canada anti Anstisna have aH acfcnowledgsd thst Chief 
Justice Marshall '« dadsions .regarding the lel&tiDoShip between IndigraiDUS peoples and the Slate 
were based upon priwipies of interaationai Jaw. 

Honorable Chair, Members of the Perraanent Foruro, 

Wb lestifr that the Uultad States has not respected or honored its LisIOritS Treaties with the 
Senaca Nation. For instancE, In the IPCtJs, the United Stales built the Kinztta dam and flooded 
one third of oar AiSegany terrifswy, territory that rvas guaranteed to us under our Tyarties. It did 
3B without our cwisetH and in the face of otsr opposlfloB, sad fisr die beneSt of noit-Scncca 
ooBsastidties down river binit wiSiu! na-airetly oectating Saad ztsacs. The Ui&ed States’ dsa 
cmEtrucSinn aefivitves Sbfced fits jerooatitKi of psepie whose homss wtss whf-ra fits dsra 
reservmr now sits; ten thousand acres of our laatl ones rich in ibicsis, wildlife and crops remain 
under water. This was 811 egregious breach of our T»aty rights which was noftiirly iipiieid by ihe 
United States Supreme Court. The current flooding of the Mississippi and its Itfbulariss is mot 
with sympathy and prompt goverament remedial action. Our lands meanwhile lie beyond our 
reach and oureciMOinic use -a state sanctioned taking. 

Does tha ConsSttttion of the United Slates not provide that Treaties ore the SUpireme law of the 
tend? Does jmen^orml law not requite the State to bonorand ra^jectmrr Treaty? 


The eontiraicd vidation of ms Treaties deSBCi»3&ates that re^ject S:r Treaty rs^is and Smtea’ 
obligatioas to respset. and hanae Treaties should rerntiin an inte^ml part Of the Fcnnattent 
FOTum’s future WOtit, 

Our culture, society end economy are threatened by the failure of our Treaty partner to live up to 
the legally binding prontisas it made to us uader our Treaties. We are here at tha I’ermanent 
Forum to remind our Treaty partner (hat “might docs not make right” and that mtornatioaal lew 
holds States accoiiniabla forobsorving thrar oWigafions. 

a is oleof that IndiBKiot® peoples need a» hcpa.'tia! eod fair diaputc resohitioa mochaaBta that 
uses iraemaJTODEl hsw to address Treiuy vMstiocs. 

We request that fha Fermaneut Ferum rccOKitacnd that the Espert MociJMiivm on the 
Rights of Ind^onotts Feoples not on the concUisiona of the First and Second United Nations 
Scmuiar on Treaties, Agreement and ofljer COBStrnettye ArrangEinents hchvoea States and 
Indigenous Fcopios, to osaminE the Internatiaual nature of Imligcnous-State Treaties and 
provide recominondBttons fbr developing a mechanism at the international ievcl for 
riesniving conflicts arising framTi’uutics. 


' CtesrpAJ, (tS32J 31 US. ^PetJ 5iS,5^-d&. 
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fiji Treaty rights atiails tK|)eiM isr a|l fie rights scBtaiaed ie fis Decknviha, in 
particular, Tudigenous pcnplcs’ rights to seir-tleteimaiatiOD, cifiture, tspds, larrilorics rod 
tcsourcsi cad Ute right to develop mMit, 

The SsnetJd Nafioo has the capacity Co develop a strong eoonomy that would -lUpport and nurture 
the sodal tmd cultural well-being of cor people. However, our Treaty partner has often acted to 
proveot oorriglrt to economic development 

The ri^ to development is a fcty a^ct cFTViaty righis. Artfdc 3? abonid he rasd wsfi Ariiofc 
2D (the f^ht s» engsgs ftedy rn ectsaotnic acriviSSes) ami Arfick; S5 (fie riglrt, w'rthoirt 
dismiminailoa, to lies iu^srovsneat tri ecoawnfe rod sneia! omKitisos), & sl^jula be inScapfetied 
ai conjeccrioa '■wth Artidc 35, JittHgecouB pecidcs ‘ dghUo fiecly dtspeso of their naiura! wealth, 
which is gwixaniced by the Itxf^tTatimial C(t want on C'ml mid Fi^Mcal fiightf PCCPRJ and fie 
Infemational Covapanf on £concn»fc .SfiactCi'? nnrf Oihinal Risids (ICBSCJt.), and fie right to 
dcx'clopmsfil coctained in fie ^Jeetoiafion on tbs Risbt to Daiie/o;3wieni'- 

The Seneca NalTuu I'cqucsts that the Permanent Fonini confinuo to support th« 
devetopment of the legal frainewwlt fhr ftc implementntlon of Arriele 37 af the 
DecisfUtidiix tvltii ii particular en^haris an the Hitcrucfioa hatwesus Treaty rights and 
Indigenous pcaphs’ right to dcvdopmcist. 

VtJreo Ptcsldititt Obsite aimconoed fie Ifuifod ,^^s3tt of fie JJecijana&Br in Dsoenfisr 
2Q10, he ^Kital fiat wfiat jaaKered satst were ^actiens to match fie wOP^s of fie DedormUin and 
fiat be hoped fihat we are seeing a tumitig paint in tlie reladaorii^ between our nations.” 

In addition to the recoiunieuiIatiDHS above, tlia Seneca Nation rcspectfhljy requests tbattlie 
Permn«til(Poriim make the following lecttnmic mint ions: 

I. Eneoiirnge the Ohited States to move fbrwsnl with tji« implfluieulatfan of llte 
ileeSsris/fflii so that Its agoprion does rcprcseait a tnmlng point fir the respect of the 
rights of ^d%esairs pctrpl^. 

2» Urge cite United St^ra to honor anil rrapeet its Treaty oi^gatlKis with IndigeBtnts 
peoples, which inetudes respEctisig the right to eesmon^e and scetol devriopment and 
the riSht to develop natmrnl resmirccs, and to work witli its Treaty partners to 
implsmiint theUac/um/ton as equolit, OR a Nafiou-to-NaBon basis. 

3. Recommend that States tbet havfi Treaties with Indigentnis peoples commit to 
imularocnfirg theI>?rfa7w/ro« witi) their Indigenous Treaty pffjrtnflrs as eqiial!^ using 
the Treaties as a fi-amework fir fie implementation. 

inia Wdth Sia other dfstin^i^ed diilegtfcs who have reqauslett that Iha Pirnsnanesit 
Rsraw CBSfitoue its caU fsr ths3”* IfN Semittnr os Treatis, Agrem^ts and Other 
CsmstStoerira Arrastg^etrts to be held in 2 w'fth the s ^porf af the OHlee of the 

ConHolsrinncr for Hainan Hi^ts. 

Than!: you. 


Prepared Statement of the U.S. Department of State 

On December 16, 2010, at the second White House Tribal Nations Conference, 
President Barack Obama announced that the United States was lending its support 
to the UN Declaration on the Rights of Indigenous Peoples (the “Declaration”). The 
President stated that “[t]he aspirations it affirms — including the respect for the in- 
stitutions and rich cultures of Native peoples — are one[s] we must always seek to 
fulfill.” The Administration also released a document, which was referenced in the 
President’s announcement, titled “Announcement of U.S. Support for the United Na- 
tions Declaration on the Rights of Indigenous Peoples — Initiatives to Promote the 
Government-to-Government Relationship & Improve the Lives of Indigenous Peo- 
ples” — about U.S. support for the Declaration and the Administration’s ongoing 
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work in Indian Country. The text of this statement can be found at: http:! I 
www.state.gov / documents ! organization 1 153223.pdf 

Background on the UN Declaration on the Rights of Indigenous Peoples 

The Declaration was drafted under the auspices of the United Nations and in- 
volved representatives of member states, indigenous peoples, and other stake- 
holders. 

On September 13, 2007, the United Nations General Assembly adopted the Dec- 
laration by a vote of 143 in favor and four against. Eleven countries abstained from 
the vote (Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Ni- 
geria, Russian Federation, Samoa, and Ukraine) and 34 countries did not partici- 
pate. The United States, Australia, Canada, and New Zealand voted against adop- 
tion of the Declaration. 

In the last few years, all four countries that voted “no” have changed their posi- 
tion. Samoa and Colombia have also lent their support to the Declaration. 

As explained in the Announcement document that accompanied President 
Obama’s remarks, the Declaration is “not legally binding or a statement of current 
international law” but has “both moral and political force.” It expresses both the as- 
pirations of indigenous peoples around the world and those of States in seeking to 
improve their relations with indigenous peoples. 

The U.S. Review of its Position on the Declaration 

The decision to review the U.S. position on the Declaration came in response to 
calls from many tribes, individual Native Americans, civil society, and others in the 
United States, who believed that U.S. support for the Declaration would make an 
important contribution to U.S. policy and practice with respect to Native American 
issues. This message was delivered by many people in many contexts but, perhaps 
most importantly, tribal leaders expressed this view directly to President Obama 
and other senior Administration officials at the White House Tribal Nations Con- 
ference on November 5, 2009. 

On April 20, 2010, at the United Nation’s Permanent Forum on Indigenous 
Issues, Ambassador Susan Rice, the Permanent Representative of the United States 
to the United Nations, announced that the United States would undertake a review 
of its position on the Declaration and that it would do so in consultation with Indian 
tribes and with the input of interested nongovernmental organizations. 

In reviewing the Declaration, all interested U.S. Government agencies had an op- 
portunity to review the text of the document and provide their views on whether 
the United States should support it. Each agency was asked to compare the instru- 
ment to U.S. laws, regulations, policies and practices in its area to determine the 
degree to which the provisions of the instrument were already reflected in those 
laws, regulations, policies and practices or could be in the future. 

Because of the subject of the Declaration, in conducting their reviews of the Dec- 
laration U.S. agencies consulted extensively with tribal leaders. The agencies held 
three rounds of consultations, one in Rapid City, South Dakota, and two in Wash- 
ington, D.C. In addition, the agencies conducted outreach to indigenous organiza- 
tions, civil society, and other interested individuals. Tribal leaders and others con- 
tributed to the review through their attendance at the consultation and outreach 
sessions, participation in those sessions by means of conference calls, and written 
submissions. In total, over 

3,000 written comments were received and reviewed. 

The conclusion of the interagency review was that the United States could sup- 
port the Declaration so long as that support was accompanied by appropriate under- 
standings as set forth in the “Announcement of U.S. Support for the United Nations 
Declaration on the Rights of Indigenous Peoples — Initiatives to Promote the Govern- 
ment-to-Government Relationship & Improve the Lives of Indigenous Peoples” ref- 
erenced by President Obama in his statement of U.S. support for the Declaration. 

U.S. Support for the Declaration 

As described above, the UN Declaration was adopted by a vote of the UN General 
Assembly in 2007. There will not be another vote on the Declaration. Therefore, 
countries that have changed their position on the Declaration since 2007 have done 
so via public announcements of their new positions. President Obama’s announce- 
ment on December 16, 2010, and the accompanying Announcement document cited 
above, are the official U.S. statement of support for the Declaration. No further 
steps are required to indicate that the U.S. supports the Declaration. 

U.S. support for the Declaration goes hand-in-hand with the U.S. commitment to 
address the many challenges faced by Native Americans throughout the United 
States. That commitment is reflected in the many policies and programs that are 
being implemented by U.S. agencies in response to concerns raised by Native Ameri- 
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cans, including concerns about poverty, unemployment, environmental degradation, 
health care gaps, violent crime, and discrimination. 

Conclusion 

The Department of State appreciates this opportunity to submit written testimony 
to the Committee on the important issue of U.S. Support for the UN Declaration 
on the Rights of Indigenous Peoples. 


United Nations Permanent Forum on Indigenous Issues 
Eighth Session May 20, 2009 UN Headquarleis New Yoik, NY 


Agenda Item: 4 (n) Uumun Rights; 

ImplcoicntadciR of the United Nations Deelumtion on the Rights of Indigenous Peoples 


Statement hy Tupac Eiuiquc Acosta, Yaotachcauh 
TIalitokan Nahuacaiii, Izhalotlan Aztian 
O’odhaoi Nations Toiritodcs, Abya Yala North 


Good greeting to all my relatives, relations of Indigenous Peoples from Eiround the world and 
distinguished members oftlie Permanent Forum: 

Madam Chair, 

Ayo, Today we are called to address collectively a review and follow-up on recommentl aliens made to 
the Permanent Forum regarding implementation of ttic UN DeciaraLion on the Rights of Indigenous 
Peoples. In the moment of reflection, and at a time of convergence that realizes the crises of cILinaic 
change and global economic, recession as the frame of collapse of the dominant planetary paradigms of 
human ecoDomic and social development, the work of tlie Permanent Forum and the self determination 
of the Nican Dacah Cemaiuihuac - Indigenous Peoples of the World - also faces the challenge of 
ledefrnltloQ aad cluiificatlon. 

At the initiation of this Eighth Session of die Permanent Fanim, the Indigenous Peoples Global Caucus in 
our opening statement referred to iliis challei^asafoietelliogorthecal] to all inembers of human society 
to recogn Ize the UN D cc laration on the Rights of Indigen ous Pco pic 9 as a necessary inslrume at to address 
comprehensively and simultaneously the global climate crisis and economic recession as a mechanism of 
world peace. 

As process and productofstandard setting at global scale, thcUNDRlP integrates the self-detcnnlnntioii of 
indigejious Peoples with the principle of peaceful coexistence among ail peoples ns a Huraun Right. The 
realization of the UNDRIP expresses the univcisol and fundamental reality of all systems of internafrotial 
jurisprudence, emerging from the evolving inter-relations of customs imd usages of distinct peoples, and 
finally codification in die statutes and maudutes of the government states, individually and collectively. 

The UN Cliarter itself proposes to defend this process ns an instrument of world peace, by implementing 
mechanisms of combined effort among the Peoples of the United Nations through international cooperation. 
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In review and follow-up to tlie tecommcndatjons made to the UNPFU over the past eight sessions, it is 
evident that taken as a whole, the iniplenientation of the UNDRJP instiUttes a new system icstandard that 
calls for complementary leadjuslment amang entities of the govcrnracot states and tire Nations of the 
Indigenous Peoples, norinaliaiog peaecfal relations based on mutual respect and cooperation. 

The potential that lhissy5t«rnic«lanilardinayservetoas.sistinaddcessingtlioglobalclitnatccrisisis only 
just beguiling to emerge. By liiikiiig and codifying tlie ptinciple of respect for cultural diversify with 
acknowledgement of collective ecological responsibilities, the UNDRIP establishes a new framework for 
the ancient principle of respect for Human Ui^ts of the Future Generations of all peoples. The 
immediate challenge is to bring to scale the necessary economic policies ofaccountabilify to the processes 
driving the global economy, in accord with the jjarallel principle of global ecological responsibility. 

That President Evo Morales of Bolivia has been successful in liaving llie UN adopt the mtcmational day 
of Mother Earth, allows the glimmer of hope to rcignitc among the Indigenous Peoples of the world. Wc 
arrive at the Permanent Forum today in eapectalion of the foretold redefinition and claritication of the 
relationship of our human societies in rolatiotiship to the material world ns one of a sacred and 
complementary natnre and not the predatory pair! arc hal pructices controlled by extractive industries whose 
corporations are driven only by profit and greed. 

Assoaswo, thcNicanTlacahCcmanahunc - Indigene iisPeoplcsoftheWorldmove towards realization 
ofour self determination in conjunction with the work ofthe PermaoentForam, it is essential that wc engage 
in a review as well of the guiding conceptual ftameworks that have driven the processes of not only 
impLomcnlation strategics regarding the UNDRIP but the utiderlying paradigms of social cognition and 
policies of global goveraa nee related to the mandates of the UN Pcimaneot Forum on Indigenous Peoples. 

Clarificaliun: 

The Indigenous Peoples Global Caucus has submitted at this session the recommendation that the 
appropriate and special measures be underlaken, in view and review of the adoption of the UNDRIP, to 
redefine and clarify to the Permanent Foium on Indigenous Issues that futuro sessions of the Permanent 
Forum bo implemented us convenings of Ihe UN Permanent Forum on Indigenous Peoples. 

In concurrence with this recommendation and in the spirit of self determination, as staled by the 
dialinguished Chairperson in her opening remarks, “It is imperative that effective and meaniaglul 
participation in decision making bodies at all levels is insured," we now submit that the shift in the 
fiuniework of evaluation for nutntlates of the Pemtanent Forum called for by the UNDIUP is the necessary 
pivotal act in order to realize “effective and meaningful” impleinenlalion strategies related to the UNDRJP 
and the ongoing efforts of this Pemianem Forum. 

In this regard, the Indigenous Peoples Global Caucus lias stated in our tecomraendalion delivered in our 
opening remarks at this sessioo of Ihe Fonim that: 

“Wcaflirra that the adoption oftlioDDdaratian on the Rights ofladigenous Peoples establishes a new 
ffamework of evaluation for the work of the Permanent Forum and all initiatives of the United 
Nations system.” 
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Taking this point of dcpamtrc to elaborate on the implications for the dual mandate 3 of tbo Pcmiancnt 
Forum, let us slate an initial poiitt of clarification: 


The redefinition of llie Permanent Forum as an instilutioii of the UN on Indigenous Peoples, insists that 
there be acknowledgement, affimation in policy and protocols of procedure in realization of the fact that 
we, the Indigenous Peoples of the world in partnership with member states of the UN system, have 
agreed to coUaboratc in the agenda of the Permanent Fonitn in accord with a tnutua! imderstanding that 
we shall complement our efforts under a Dual Mandate. 

This principle and clnrirLciition is necesSEuy and called for by the new paradigm in internaltonal relations 
mandated by the UNDRIP, and the rodefintlioci for standards of international diplomacy in relation to 
Indigenous Peoples that the Permanent Forum must exemplify and implement as lead progrnmme for the 
UN system. 

In fact this claiificalion is nothing new, but in fact reflects the ancient protocols of Indigenous 
International Law, the jurisprudence of icaiily that commands all human aociedes to live in 
equilibrium ■mth the natural W'orld and each other. We speak now of the laws of relationship among all 
the nations of life, whose constitution and chaitera are drawn by the intricate and powerful 
interdependence of ecosystems of the land, the waters, the winds, und the sacred fire. 

In this conlext, and in complement to the principles referenced in tlie principles of the UNDRIP, (he 
essential question is framed: Is the instimtion of the United Nations system an instruincut of Human 
Society, a mechanism to promote .sustainable social and ecanomic development, or has the UN degraded 
itself inlo a tool of special interests and fractured alle^anccs driven by extractive economic processes 
that threaten to devout our very Mother Earth? 

In response, the UN Permanent Forum on Indigenous Peoples is uniquely positioned at the Ibrcshold of 
potential to conccprualizc, act, evaluate anti follow-up on the challenges of addressing the issues of 
our collective agenda, in consequence, wo submit the following nffinnalions and pnaposals for action: 

• That the UNPFII take the necessary special measures to acknowledge and implement the UNDRIP 
as an instrument of world peace for all peoples. 

• Thai implementation strategies of the UNDRIP across the UN syatem be complementary and 
systemic inittutives that link a Human Rights approach with the local, regional and inlemational 
strategies addressing the climate change crisis. 

• Thtit the principle of Free, Prior and Informed Consent be respected and applied to the 
development and implementation t>f global economic infiastriicturos and recovery systems tliat 
operate as drivers of Ihe global economy, as these may relate to the Rights of Indigenous Peoples 
in terms of self determination and development. In the context of the UNDRIP, and within the 
horizon of the real threats of the climate change crisis, the principle of Free, Prior and Informed 
Consent cannot be applied on a merely project by project or region by re^on basis, but must be a 
systemic standard and instrument to address tlic need for cosmctric cultural transformation of 
oiir human society as a whole. 
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• That eoantpinic indicators of die Indiganotis Peoples globally otitside of the monetary “market 
based” systems of the government states be brought forward in order to assess and evaluate 
priorities and effective strategics of economic and social development within a Kamevrark that 
links a Human Rights approach with coUeotive ecolo^cal responsibilities. (Such as: Seven 
Global Currencies of the Indigenous Peoples ~ Lift Sustaining Systems of Exchange and 
Complementarity). 

• We again reaffiim the call by the Indigenous Peoples Global Caucus for the Permanent Forum 
cany out a study assessing the implementation of the Millennium Development Goals, 
conlexlualixed by the new systemic standard of the Declaration on the Rights of Indigenous 
Peoples, such study to be presented at its 9‘‘ session in 2010, 

• That as essential element in this process, the representation of regional nrganixations of the UN 
(such as the Orgaiilzatinn nf American States) respect the principles of self dctermimition and 
Human Rights of Indigenous Peoples now codified in the UNDRIP, and mandated by UNGA 
1314 and 1541. Specifically, we coll upon the itiEmber states of the QAS to comply in respect of 
Universal Human Rights and in particular our Rights as Indigenous Peoples in relation to 
■nternalional borders of the states and national iinntigration enforcement policies acioss our 
continent of Abya Yiihi [the Americas], 

• That the UNPFJT, as act of implementation and systemic standard setting, prepare for the arrival 
anti ofTieial archiving of the body of Treaties, Constructive Arrangements and Aceoids between 
tiic Nations and Pueblos of Indigenous Peoples and the government states of tire UN system, to 
be implemented during the 9’’' Session of the Pcmiancnt Forum in 2010, and that the Martinez 
Treaty Study be integrated and updated accordingly. 

• That the Secretariat of ttie UNPPll facilitate the officialization of interventions, oral and written, 
by the Indigenous Peoples Global and regional caucuses, delivered for submission to theUNPFII 
and in exchange among each other. 

• That in follow-up to the above and in anticipation of emerging themes for future work, the 
UNPFn establish partuership with the diverse initiatives of the Indigenous Peoples across the 
planet in terras of Education and Human Rights of the Indigenous Peoples, in accord with the 
principles oftlie UNDRIP, and in particular as related to the development of complomeiitaiy 
systems and services ofxDuiul eogniflDn, compilation and dissemination of bioregional 
planning instrumonts, such as the Indigenous Peoples Geography Project. 


Prepared Statement of Velda Shelby, Citizen of the Ktunaxa Nation 

Please accept my personal testimony as part of the United States Senate Com- 
mittee on Indian Affairs hearing on the United Nation’s Declaration on the Rights 
of Indigenous Peoples. My name is Velda Shelby and I reside on the Flathead Res- 
ervation in Montana. I am a citizen of the Ktunaxa Nation enrolled with the Con- 
federated Salish and Kootenai Tribes. The Ktunaxa Nation also known as the 
Kootenai Tribe consists of about 7,500 citizens who possess a distinct unique cul- 
ture, an isolate language and family ties. Our nation is indigenous to the Rocky 
Mountain corridor of North America. The key issue I seek resolution to is border 
crossing jurisdiction for aboriginal peoples whose lands were severed by the U.S. Ca- 
nadian International Border. 

To achieve resolution, we must first restore the Ktunaxa Nation. Prior to the 
founding of the United States of America and the country of Canada, the Ktunaxa 
were a unified nation. With the establishment of the U.S. Canadian border in 1818, 
our independent sovereign nation was severed resulting in countless human rights 
violations amassed over the past two centuries. Essentially, as citizens of these for- 
eign countries, our sovereign and aboriginal rights are not recognized and we are 
treated as immigrants and have become second class citizens in our own homelands! 

Mr. Chairman, I respectfully appeal to your wise counsel to assist the Ktunaxa 
Nation in addressing this grave injustice. My people only recently began to speak 
English, my grandmother, the late Adeline Mathias uttered her first English word 
in 1918 and her parents had no use for English. Just as we were not properly rep- 
resented in the 1855 Territory of Washington treaty negotiations, the Ktuneixa were 
not accorded civil or human rights in the taking of their homelands. With the polit- 
ical and geographic division of our peoples, we are severely disenfranchised and ex- 
ploited in every way by all levels of government imposed on us. 
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Our nation has been decimated by foreign intervention and generations of 
Ktunaxa have suffered the consequences. My understanding of the UN Declaration 
on Indigenous Populations before you is that it calls for recognition of the rights of 
indigenous peoples. This includes the right to redress when lands, territories, or re- 
sources of Native nations have been taken without their informed consent. Mr. 
Chairman, based on all accounts, my ancestors were simply denied the opportunity 
to gave their informed consent. Furthermore, it was impossible to render their con- 
sent due to the aforementioned language barrier. 

A few weeks ago, you posed a question to the Tribal leaders who provided expert 
testimony at the Senate Committee hearing. I would like to respond to your inquiry 
of a proposed course of action to resolve my particular issue. I would like to develop 
a bilateral international agreement with the United State of America and Canada 
to set forth the principles of human rights through a uniform policy that recognizes 
and upholds the geopolitical jurisdiction of the Ktunaxa Nation. This international 
policy will lay out the procedures required to make our Nation whole again. Specifi- 
cally, our nation state will be defined territorially so we are no longer considered 
immigrants in our own aboriginal lands. Then as the constructs of sovereignty dic- 
tate, our citizen’s rights will be further validated through self-rule or self-govern- 
ance whereby we will form a representative government to fully restore the Ktunaxa 
Nation. We must reclaim our independence to fully realize and exercise our aborigi- 
nal rights and civil liberties. 

The Ktunaxa Nation comprised of all seven bands (Klitqat Wumlat, Yakannuki, 
Akinqumlasnuqli’t, Aquam, Ksanka, Aqankmi, and Akisq’nuk) will then charter a 
course for our future with full recognition and the cooperation of both the United 
States of America and Canada. As a nation, we will embark on true self determina- 
tion to serve as the true ambassadors of our homeland and continue our steward- 
ship of the land while representing Ktuneixa interests. This will be a new beginning 
for my people who have suffered for the past 200 years as a fragmented Nation. 
Just as the African nations, the Arab Spring and the Maoris have exercised their 
sovereignty to free themselves from subjugation and foreign rule, we Ktunaxa would 
like the opportunity to formally organize ourselves back into the great Nation we 
once were prior to contact. 

Chairman Akaka, I hope your powerful committee will accept this response as log- 
ical resolution to our immediate problems as indigenous peoples of North America. 
History proves that we cannot afford to delude ourselves with the false hope that 
foreign governments represent our interests. I personally believe that the answer to 
every single problem we encounter lies within ourselves as Kootenai people. Until 
the great Ktunaxa Nation is restored to exercise sovereignty to the fullest extent, 
we have no protections of indigenous rights as the first nation of these lands. There- 
fore, I urge the U.S. Senate Committee on Indian Affairs to revisit the fundamental 
rights of indigenous nations as you apply the proposed human rights protections. 

Perhaps, we can form a subcommittee to advise on the restoration of severed na- 
tions as a starting point to adopting the UN Declaration before you. I believe the 
Ktunaxa stands prepared to manage their own affairs and we are ready and able 
to come to the table to resolve the jurisdictional issues associated with the US Cana- 
dian international border. 

Mr. Chairman, let us take this Declaration of Human Rights for Indigenous Peo- 
ples and empower our indigenous nations to restore our inherent and sovereign 
rights. Now, my question back to you Chairman Akaka, will you stand with us? 

Thank you for allowing this opportunity to express my concerns and to propose 
a solution for the Ktunaxa Nation of North America. Taxas. 
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Prepared Statement of Vivian Ainoa, President, Papa Ola Lokahi 


Aloha Senator Akaka and Honorable Members of the Senate 
Committee on Indian Affairs. My name is Mrs. Vivian Ainoa, 
president, Papa Ola Lokahi (POL), the Native Hawaiian Health 
Board. POL is recognized in federal legislation as the lead agency 
in addressing issues and concerns of Native Hav/aiians nationally 
around health and wellbeing and has the responsibility of 
implementing federal policy as it relates to improving the health of 
Native Hawaiians to the “highest possible level." 

My comments are brief. POL is In full support of the President’s 
policy to review and support the UN Declaration on the Rights of 
Indigenous Peoples. Native Hawaiians are one of three major 
Indigenous Peoples in what are now states of the United States. 
This Declaration brings to the forefront the special relationship 
which we have with the United States. It will enable Native 
Hawaiians to finally engage in consultation discussions with the 
federal government and to hopefully be pari of a federal 
infrastructure which fully recognizes Native Hawaiians on par with 
the other Indigenous Peoples of the United States. I have 
attached to my testimony today my initial comments to the US 
Department of State which describe in some detail why we feel 
this Declaration is so imperative to the health and wellbeing of 
Native Hav/aiians. Thank you for holding this Oversight Hearing 
and we wish you, your staff, and all the Committee Members our 
on-going aloha and mahalo for your kokua. 
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Attachment 


Statement on the 

United Nations Declaration on the Rights of Indigenous 

Peoples 

to 

The United States Department of State 
July 12. 2010 
Vivian Alnoa, President 

Aloha. Papa Ola Lokahi (POL) is the federally recognized Native 
Hawaiian Health Board under the Native Hawaiian Health Care 
Improvement Act (42 USC 11701 et seq) as the lead national 
Native Hawaiian NGO^ addressing the health of the Indigenous 
people of Hawaii. The indigenous people of Hawaii never directly 
relinquished their claims to their inherent sovereignty as a people 
or over their national lands to the United Slates, either through 
their monarchy or through plebiscite or referendum. 

Papa Ola Lokahi recognizes the United Nations Declaration on the 
Rights of Indigenous Peoples and has adopted Its tenants and Its 
principles of self-determination and human rights. Papa Ola 
Lokahi firmly requests the United States to change Its position, 
endorse the Declaration, and become a signatory to the 
Declaration so as to achieve full consensus on human and 
indigenous rights. 

As noted in the United State's September 13, 2007, press release 
attempting to justify its non-support for the Declaration, the United 
States notes it was a supporter of this effort at Its inception. It is 
unfortunate that United States unilateralism towards its indigenous 
peoples is one of the basic tenants of its foreign policy. Many, if 
not all, of the "observations" raised by the United States Mission to 
the United Nations in its press release are colored by this policy. 
This is in conflict as the United States was a founding member 
and signatory to the United Nations Charter which in Chapter iX 
directly referenced what more than fifty years later, it had issues 
with. This ambiguity is compounded by the fact that the United 
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States is already a signatory to the International Covenant on Economic, Social 
and Cultural Rights; the International Covenant on Civil and Political Rights; and 
the Vienna Declaration and Programme of Action. The United Nations 
Declaration on the Rights of Indigenous Peoples simply restates more finitely 
what has already been said in these international documents. 

Of particular interest to POL are the references focusing on Indigenous Peoples' 
health and wellbeing in the Declaration. The intricate relationships between 
health and wellness, culture, spiritual beliefs and land are all intricate to Native 
Hawaiian health and wellness. Much of what is noted in the UN Declaration is 
already embodied In United States law as part of the Native Hawaiian Health 
Care Improvement Act (P.L, 111-148, 42 USC 11701 et seq, as amended). 
These include: The rights to preserving and protecting Native Hawaiian culture 
and self-determination; the rights to determine and establish their o;vn health 
institutions which particular focus on "elders, women, youth, and children and 
persons with disabilities”; the right to their traditional medicines and to maintain 
their health practitMs”: and the right to maintain and strengthen their distinctive 
spiritual relationship vrith "their traditionally own lands, territories, waters and 
coastal seas and other resources.” 

The United States consistently disregards the human rights and the rights of the 
Indigenous people of Hawaii by syslemically and categorically affording 
consultation to recognized tribes only, even though Congress has directed 
agencies to consult with Native Hawaiian NGOs under several laws affecting 
Native Hawaiians. Papa Ola Lokahi acknowledges that the Administration has 
reached out to federally recognized Tribes and has appointed a Policy Advisor on 
Native American Affairs; hovrever it has not provided an express separate and 
distinct policy upholding the right of consult^ion for the indigenous peoples of 
Hawaii by Executive Order or Memorandum. The United States policy of 
affording consultation to some indigenous peoples and not other indigenous 
peoples makes its statements at the United Nations Permanent Forum on 
Indigenous Issues by the United States Delegate before the indigenous peoples 
of the world meaningless. Endoreemanf of the Declaration of the Rights of 
Indigenous Peoples and executing an Executive Order which affords cxsnsultation 
with federal agencies for all Indigenous peoples of the Native American 
continent. Alaslra and the Pacific must be done to uphold human and Indigenous 
rights, 

During the Durban Review Conference In April 2009, 132 States from all regions 
of the v/oild reached consensus on an outcome document in which the 
Welcomed fite adoption of the UN Decierstion on the rights of indigenous 
peoples which has a positivB impact on the protection of victims and, in this 
context, urge!d) States to take all necessary measures to implement the rights of 
indigenous peoples in accordance with international human rights instruments 

without discrimination. .. (UN Office of the High Commissioner for Human Rights, 
Outcome document of the Durban Review Conference , 24 April 2009, para. 73). 

Papa Ola Lokahi urges the President of the United Stales to uphold and rise with 
the world on human and indigenous rights and sign the United Nations 
Declaration on the Rights of Indigenous Peoples. 

Thank you for the opportunity to comment on this critical moment in United 
States history. 
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Prepared Statement of Stacy Deacon, Administrative Assistant, Alaska 

Newspapers Inc. 

Dear Chairman Daniel K, Akaka and Memberj of the Committee: 

Thardc you for this opportunity to share my experience with discrimination in 
the State of Alaska, Our state is the highest in the nation in regards to 
discrimination against indigenous People. 

Since this is one of the topics at the hearing “elimiriate discrimination”. My 
request for the Committee is that my discrimination itory Is a key discussion point. 
There needs to be an end to discrimination against all people. 

Most recently, my family and ! were approved for housing, until the landlord 
had a series of Inappropriate questions about our native heritage and we were 
ultimately denied a basic need for housing. 

In which. ] have published a story in the Rural Alaska Newspapers regarding 
this discrimination matter. Rease see the attached story “Housing Discrimination 
Isn’t Old History in Alaska” {Attachment A) 

I appredate your concern with discrimination In regards to Indigenous People. 
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Attachment A 

OPINION: Housing 
discrimination isn't old history 
in Alaska 



I wanted to share my personal experience with housing and the narrov/'mindedness 
that Is still occurring In Alaska todaV' Most recently, our family was !n need of 
housing. We had been living with relatives for quite some time and we realized that 
our 3-year-old daughter needed her own bedroom and how I really wanted my own 
kitchen once again. So, we ali decided to go out apartment searching and found a 
really nice two-bedroom apartment with a view of the Chugach Mountains. 

We called the fellow who posted the "for rent" sign on the front of the property and 
scheduled a viewing of the apartment, The apartment had exactly what we were 
looking for: a dishwasher, nice living room size, balcony, nice bathroom and the 
laundry room right outside the front door. Although, it could have used some paint, 
new floor boards, thermostat and the kitchen really needed some scrubbing, but they 
were ail minor fixes and we were definitely interested. 
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After some preliminary questions about employment and the standard questions 
about the permanent residents, Uie fellovr asked if we wanted to go ahead and 
submit an application. In which case, we did and listed all of our information timely 
and honestly. He was still interested in our family and seemed like he wanted to rent 
to us. However, just [Ike every other landlord, he and his wife had to process the 
application. Everything checked out with our employment and they called us with the 
go-ahead. During this phone call, we made an appointment for the lease signing. 
They advised us that v/e needed to have the electricity turned on in our names, have 
a couple of paycheck stubs ready and, of course, bring our state Identification cards 
to the lease signing. 

During this phone call, I also advised his wife that we would have to place a hold on 
the apartment with the security deposit and that we would have the entire rent vdth 
the next paycheck. I did not have the entire amount because I had to use my 
previous paychedt to go back to the village for a funeral. His wife seemed a little 
hesitant but said to meet with the husband anyv^ay and to bring the requested 
documents, 

I turned on the electricity the following day, already had OUr paycheck stubs, the 
deposit In hand and I was off to see the landlord to sign the lease. This is Where the 
story takes an Interesting turn. When 1 met with the landlord, he had some very 
troubling questions about our culture based on the earlier conversation I had with his 
wife. 

He said, "I have some questions first off; what happens when you have to go back to 
the village?’ 

I said : "I would not be able to because I would need to pay the rent and that Is my 
priority.” 

"Well I have rented to Native families before and they have always left me high and 
dry. When sometimes one of the family members goes back or the entire family goes 
back, I am left there stuck and I just don't think this is going to be a good fit, but 1 
will talk it over with my wife, but she is a lot less understanding than I am.” 

Than he asked, "By the way, where did you meet your companion?" 


I said, “Through a mutual friend.' 
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He also continued with "Let's see, how old are you and how old is he?" 

I gave him our ages. He also asked where he was from. I let him know ha was from 
another small Native village. Even though, I didn't know the outcome, I recognized 
that look of disapproval. 

At this point, I wanted to make sure we would have a roof over our heads, so I 
pleaded with him and said, "Please, sir, would you reconsider?" 

He continued to the door and said, "We'll just go ahead and repost the for rent sign 
and if we don't get anybody by the thirtieth of the month, we'll go ahead and give it 
you." 

Then we were outside of the building and he asked, "What village is your dad from?" 
I said, "My dad Is from Grayling." 

After that, he asked, "Where Is your mom from?" 

I told him, "My mom Is from North Dakota." 

He asked, "Oh, what Is her ethnicity or heritage?" 

I said "She Is Native American." 

Then he said, "Oh, OK. We'il be in touch, then, and I'll let you know." 

He called the same evening and said, "My wife and I said no! And you'll need to 
contact the electric company and see if they will reimburse you the electric deposit 
and if they don't, then 1 will." 

I asked him, "Well, if you are not going to rent to me, even after we met all 
requested requirements; v/ill you reimburse the electric deposit promptly?" 

He said sharply, "I will get it to you when I do and that's tomorrow after 5 p.m. — 
goodbyel" 

That same night, I was so devastated about not getting the place, after ali we went 
through. I just cried. It wasn't until the next morning that I thought about the entire 
episode of not getting the place. Then l thought, "Did we just get discriminated 



179 


against?" Mow, if you know me — I am not one to use this word "discriminated" 
lightly. I tried to rationalize the entire situation over and over; it was just then, I 
realized that we were discriminated against. 

I thought to myself, this can not be happening but if it is, I am going to do 
something about It. That's when I contacted a local state agency, gave them an 
overviev/ and asked "Is this something you can help me with, or is It invalid?" The 
nice lady said, “Oh no, this is Okactty the kind of cases we like to know about and 
this guy has to be stopped!" Just for a second, I felt like someone actually heard me. 
I continued with the case notes, dropped them off and we now have a current case 
pending. We shall see where it leads, but either way at least some light has baen 
shed. 

We continued to look for an apartment and luckily found an even better two- 
bedroom, not with a vietv, but better indeed. It has the much needed dishwasher, 
laundry room right outside the front door and an added bonus; nice lighting. It also 
has a small yard for our 3-vear-old to play in. This is where we plan on having family 
time with barbecuing and sun-surfing. Now that we understand how difficult it is to 
find a nice place with good people, we plan on living there for a long time. 


Prepared Statement of Hon. Dennis L. McDaniels, Elder Chief, Madesi Band 

OF THE Pit River Tribe 

I would like to say, on the Rights of indigenous people, “We have a Right! ” 

I can’t take my problems to the Bureau of Indian Affairs or the Pit River Council. 
So, I have no Right. 

I don’t know where to start with all of the violations. BIA, the Pit River Council, 
I don’t like pointing fingers at any one. I would like to see an audit on the Pit River 
Council and use a world’s leading investigative firm, like Kroll Associates, to look 
at its past business dealings under the duo. That would be a start. That way you 
could see what is wrong and fix it. 

Thank you. 
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Prepared Statement of Micah McCarty, Chairman, Makah Tribal Council 


Dear CIminnan Akaka and Vice Qiaiiman Datiaso: 

[ write to you on behalf of the Makah Indian Tribe regarding the Comnuttoo on Indian 
Affairs’ consideration of the domestic policy implications of the United Nations Declaration on 
the Rights of Indigenous Peoples. We strongly supported llic Obama Administration's approval 
of the Declaration and were gratified to see United Slates’ formal endorsement of this impononi 
document in December of last year. We also appreciate the opportunity provided by the 
Committee to include the Makah Tribe’s views on how the United Slates can change domestic 
policy to faithfully implement tlie terms of die Declaration. We respeclTully request that this 
letter be added to tlic record on this issue. 

The Makah Tribe has lived on the northwestcm-niost tip of wtiat is now the continental 
United States for thousands of j'ears. The Tribe lived in harmony widi its marine environment 
and enjoyed a thriving commercial maritime economy at the time of first contact witli 
Europeans. Our subsistence, economy, culnire, and ceremonies were - and continue to be - 
derived from the bounty of the sea and the deep forests of the Olympic Peninsulo- When the 
Tribe ceded over 300,000 acres of land to the United States in 1S55. our ancestors insisted that 
“tlic sea [was their] country” and that their “rigla to fish and take whales and gel food where 
[they] liked” be preserved. The United States expressly agreed to these conditions. Its solemn 
promise is recorded in the 1855 Treaty of Neah Day, which secures the Tribe’s “right of taking 
fish, and of whaling or sealing at usual and accustomed grounds,” os well as the riglit ofhuntmg 
on open nnd unclaimed lands. 

I3cspitc the strength of the treaty as binding federal law, we find our traditional maritime 
culture and economy under siege on many fronts, Afier the de-listing of the Eastern North 
Pacific gray whale ftom the Endangered Species Act, tlie Tribe sought to resume its ceremonial 
and subsistence whole Iiunis. With the assistance of the United States, we secured a small 
subsistence quota to harvest gray whales from the International Whaling Commission (IWC] and 



181 


successfully harvested our first whale m over 70 years 1999. The hum triggered a great cultural 
revival on our remote reservation. 

However, a federal court subsequently held lliat, despite our express treaty right and the 
rwc quota, wc must obtain a waiver ftotn the lake moratorium in the Marine Mommal 
Protection Act (MMPA) in order to continue hunting whales. The process for obtaining a waiver 
under tlie MMPA is extremely complicated. Although we submitted a request for a wniver in 
2005, we hove yet to receive a hearing on our request. Notably, the same waiver requirement is 
not imposed on Alaska Native harvests of whales or other marine mammals, or even on the 
incidental take of whales and other marine mamtucls in non-native commercial fisheries. 

The requirement for the Makoh Tribe to obtain a waiver under tlic MMPA and the 
process for obtaining a waiver should be reviewed in light of the U.N. Declaration, particularly 
Article 37’s provision for the enforcement of treades \rith indigenous people. It is clearly 
inoQusisleiit watli the Declaration to permit some native people and non-native commercial 
fisheries to take marine memmais without securing a waiver under dte MMPA, wlille imposing 
the waiver requiremem on the only tribe in the United States that has an express treaty right to 
take whales and seals. In addition, as long os the waiver requirement remoini; in place, die 
federal agencies implementing the MMPA should work with the Tribe to expeditiously complete 
the waiver process in a manner that upholds the federal government’s trust responsibility to tlie 
Tribe and die legal rights secured imder the Treaty, as coniomplalod by the U.N. Declaiadon, 

We nlso face multiple threats to our treaty fishing riglits. For example, the National 
Oceanic and Atmospheric Administration's Office of National Marine Sanctuaries iONMS), 
which oversees the Olympic Coast National Marine Sanctuary (OCNMS) and other national 
marine sanctuaries, is seeidng greater regulatory antliority over faeries, including the Tribe's 
commereial, oeremouial and subsistence fisheries. This is of particular concern because our 
treaty fishing rights are confined to our “usual and accustomed fishing grounds and stations.” 
and the Sanctuary includes a large portion of these tradidonal fishing grounds. Unfortunately, 
the ONMS has been pushing for greater regulaloiy control over fishing in sanctuaries nationwi^ 
and has disregarded the unique legal obligations of the United States to the Mokali Euid otlicr 
treaty tribes in Uie OCNMS. Tlus too is inconsisteiit with the policies e.\pressed in the U.N. 
Declaralion. 

Another issue of fundamental importance to the Tribe concerns our most important and 
productive traditional fishing grounds. 'Ihose grounds lie some 10 to 20 miles northwest of our 
reservation in waters off the coast of Vancouver Island and were a particularly productive 
location for the Tribe’s Pacific lialibut fishery, its most important treaty-time fishery. In the 
landmark Northwest treaty fishing rights litigation, the federal courts found that these grounds 
were a part of the Makoh Tribe's treaty-time fishing grounds, diat is, they are fisliiiig grounds in 
which the United States expressly promised to secure the Tribe’s right to take fish. However, in 
1976 Canada asserted fisheries jurisdiction over these waters and in 1979 tlie United States and 
Canada ended reciprocal fishing privileges for Pacific halibut in each othot’s waters. Ever since 
then, the Tribe has been unable to access these fishing grounds for its most imponant treaty-time 
fishery. The Tfibe has sought the assistance of the United Stales in addressing this situation, and 
the U.N. Declaration now provides a strong foundation for the provision of such assistance. 

We lecogoize that the U.N. Declaration is not a self-executing treaty witli the full force of 
law. However, it constitutes the world’s most comprehensive statement of the rights all 
Indigenous Peoples — individually and coilectively — should possess, and articulates the standards 
that countries should strive to attain to ensure that our rights are protected. As a signatory to the 
Declaration, the United States should work with and in support of the Makah Tribe as we fight 
for our treaty rights on a daily baris, seeking to ensure a future that retains the way of life our 
ancestors secured for us will) foe treaty guarantees. 
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Prepared Statement of the Haudenosaunee Confederacy, Onondaga Nation 

Chsirman Akska and members of the Committee: 

The Haudenosaunee sends greetings to the United States Senate 
Committee on Indian Affairs. We express our gratitude for the Committee's 
effort to review the UN Deda ration on the Rights of Indigenous Peoples and its 
possible iuiplicatiDtis within the United States legal and political regimes. 

The Haudenosaunee, sometimes called the Six Nations Confederacy, 
has been in existence in North America for countless generations and we send 
to you our widies for peecs and friendship as We also did with yourfounding 
fathers over 200 years ago. We are comprised of individual nations; the Mohawk, 
Oneida. Onondaga, Cayuga, Seneca andTuscarora nations and reside on 
territories located prlmarHy In northeast United States and southeast Canada. 
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This Statement is being submitted in the spirit of "poitshlng the covenant 
chain", within the history of our treaty relationships, as we have a longstanding 
treaty reiationship with the United States formalized in both tiie 178'! Treaty 
of FDrtStanwI>!,the 1739 Treaty of Fort Harmorandthe 1794 Treaty of 
Canandaigua. These treaties confirm the Haudenosaunee legal and political 
status with the United States but more importantiy, estabiished peace and 
friendship that commits both parties to policies of mutual respect. This praaice 
of each nation respecting the sovereignty and the rights of the other was also 
memorialized in 1615, in the Two Row Wampum belt, the first treaty agreement 
between the Haudenosaunee and several European nations and later the United 
States. 

For over thirty years, the Haudenosaunee have been active participants 
in the development of International standards that recognize the rights of 
Indigenous Peoples. Our leadership realized many years ago that federal laws 
and policies, both in the United States and Canada, did nottreat native peoples 
or nations with the same fairness and equality as other peoples. In fact, we saw 
an openly hostile attitude with respect to our ri^ts in most venues and came 
to realize that the international arena was the best method for pursuit of these 
vitally Important matters. So in 1577 we sent a dslegatlon of Chiefs, Clanmothers 
and others to the United Nations in Geneva, Swiuerland to begin the quest for 
equality of rights forall Indigenous Peoples in the world. 

Overthe next several decades our delegations were consistent in the work 
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within the United Notions structure at establishing standards fortiie recognition 
of rights for our peoples. The Haudenosaunee were the first indigenous Peoples 
to respond to the Declaration of Action that was issued by the 1992 Rio Summit, 
when the Haudenosaunee Environmental Task Force was formed to work on 
environmental Issues within our territories and Internationally, around the world. 
Finally, on September 33, 2007, we were present at the United Nations in Nev/ 
York when the Declaration was adopted by the UN General Assembly. We were 
extremely disappointed when the United States was one of only four States who 
voted against the adoption of the Declaration. 

Treaty making Is an important dimension of the right to self-detenninatlon 
and the Declaration provides a legal framework for interpreting treaty rights and 
treaty violations, as well as redress, restitutiori and compensation. Additionally, 
consent and the good ^Ith of all parties are essential elements In treaty making. 
The Declaration reinforced the status of Indigenous Peoples who have a 
legal persohalltVi rights and duties, and a recognized status and capacity in 
the international context; this is not solely reserved for States. The right of 
Indigenous Peoples to an effective remedy for treaty violations should therefore, 
not be limited to domestic forums. 

As you know, the importance of treaties Is fundamentally recognized In the 
United State Constitution, Article VI, Clause, which mandates that "treaties are 
the supreme law of the land." 


While we were somewhat encouraged when the United States became 
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the (ast nation to drop Its opposittonto the UNDRIP in December 2010. we 
remain disappointed with the continued lack of full endorsement, without 
reservation, of the Declaration by the United States. Before the Presidents formal 
announcement of support for the Declaration, we continued to keep pressure on 
the United States Department of State as well as the newly elected President 
Barack Obama to reverse its decision, and to formally endorse the Declaration. 
This resulted with the announcement by the President on December 16, 2010 
that the United States would now fully support the United Nations Declaration on 
the Rights of Indigenous Peoples, but with reservations. We would respectfully 
bring to your attention that Declarations are universally applicable upon their 
adoption and State cannot pick and choose which human rights they are 
prepared to support. 

Background and overview of the Declarafion: 

The Declaration affirms Indigenous Peoples as peoples with the right 
to self determination and the right to the full enjoyment, as a collective and as 
individuals of ail human rights and fundamental freedoms as recogniied in 
the United Nations Charter, the Universal Declaration of Human Rights and 
international human rights law. We would further rtote that all human rights are 
universal, indivisible, interdependent and interrelated. 

Any claim that the Declarab’on is not a legally binding instrument but in 
fact is only an sspirational document whose force is moral or political rather 
than legal, is III founded and Incorrect, it is now an official statement by member 
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States of the United Nations that these are the legal rights of Indigenous Peoples 
in international law, with considerable political force as well. 

When the United Nation Charter was adopted In 1945, it consistently 
maintained a dear and dear balance between the pdndples oFthe self- 
determinatton of peoples and the teiritorial integrity of States. The 1970 
Declaration of Friendly Relations made that dear and 1$ accepted international 
law. Article 4S of the United Ktatlons Declaration on the Flights of Indigenous 
Peoples upsets this balance by highlighting only the second prindple {the 
territorial integrity of the States) by placing the duty to respect the territorial 
integrity of States on peoples, in particular Indigenous Peoples. This Is the first 
time that this approach has been advanced in international law. The principle of 
territorial Integrity Is between States only, not Peoples. 

Another point that vre would call to your attention, foryour consideration 
and understanding Is that Preambular paragraph 16 in the Declaratton males 
reference to the 1993 Vienna Declaration and Programme of Action {which is 
not considered legally binding], did not recognize our status as peoples, but 
designated uses minorities. This is an Important point, but one that is rarely 
mentioned. 

Lastly, Article 30 which concerns military activity on our territories, states 
that such intrusive activity cannot be justified by a "relevant public interest* 
crltaia, as opposed to a "significant threat to a relevant public interest', which 
was the original language agreed upon by the Indigenous Peoples Caucus, 
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but which was v;atsred down during the last days of negotiations. To be clear 
here: indigenous Peoples were not part of the negofations once the Declaration 
reached New York Dty we were outside the negotiation process, but strongly 
lobbied our positions. Unfortunately, there were Indigenous Peoples who agreed 
to the watering down of the language, with States in sgreement. This capitulatton 
did not represent the consensus position of Indigenous Peoples globally. 

United States' domestic law needs to be corrected to comply with the 
Declaration; 

Now let us discuss some of the possible avenues that the United States 
could travel to fully Implement provisions of this Declaration for the indigenous 
Nations and peoples within the continent. Some examples where improvements 
In laws or policies have occurred are areas dealing with graves protection, 
environmental Justice, and health and educational opportunities. Sut there are so 
many more arenas that require completely revamped methods to deal with the 
issues- 

As stated in a report to the United Nations Genera! Assembly in 2004 
by the Special Rapporteur on the situation of human rights and fundamental 
freedoms of Indigenous Peoples: 'Indigenous peoples bear a disproportionate 
share ofth's^social and human costs of resource'fntenstve and resource- 
extractive industries, large dams and other Infrastructure projeas, logging and 
plantations, bio-prospecting. Industrial fishing and farming, and also eco-tourfsm 
and imposed conservation projects." To address this inequity, the Declaration 
sets forth best practices that States should implement consistent with the 
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principles of equality and diversity.. The Declaration enshrines our right to be 
different as peoples and affirms minimum standards for our survival and wett 
being. It also promotes human rights through its emphasis on inherent colleaive 
rights and individual rights which include treaty right, the right to our lands and 
resources and the right to self-determination. 

This Statement will address three main areas of concerns wherein the 
domestic law of the United States must be changed to bring it into accord with 
International Law and the UNDRiP; 

1. Treaty rights and the protection of our homeland and sacred sites; 

2. Exploitive mtneral, oil and gas extraction and mining on our lands; 

3. Our right to economic, sociai, cultural and political development and 
to develop otr economies free of interference and taxation by the 
United States and its individual states. 


Treaty Rights and Protection of our Homelands: 

As noted above, the Haudenosaunee hold three (3) treaties with the 
United State government, and the most recent of which was the 1794 Treaty 
of Canandaigua, This Treaty, among other matters, guaranteed each of 
our Nations certain defined areas of our aboriginal homelands, which were 
acknowledged by the United States: "to be {our] property", never to be claimed 
by the United States, and we were guaranteed "the free use and enjoyment" of 
these recognized homelands. Unfortunately, the United State stood by passively 
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as the state of New York continually violated ourTresties, the Constitution of the 
United States and specific federal laws, by illegally taking our (and In the 179Qs 
and eariy 1200s. 

After centuries of being systematically excluded from the United State 
Courts, our Nations filed land rights actions tn the latter part of the 20th century. 
Recently, we have experienced the federal courts dismissing our land rights 
cases, based upon unfair and completely discriminatory theories of law, which 
are founded upon the doctrine of discovery. This racist and Euro-centric body 
of medieval law roust be eifeninated from United States Indian Law, so that wa 
can exenSse our treaty tights to our land and resources as weil as otter rights 
expressed in the Declaration. 

Exploitive mineral, oil and gas extraction and mining on our lands: 

While the eteriginai homefencte of the Haudenossunce have bcot^ 
subjected to exs^oitiye mining and extraction its- csituries, ag^nst our «h 1I and 
without CUT fre^ priorand Informed consent, our (ands and waters are now 
faced with an extremely dangerous method of gas extraction know as hjgh- 
volume, slick water, horizontal, hydraulic fracturing, orfraclting. This method of 
gas mining Uses huge volume of fresh water and turns it into radioactive and 
toxic waste. !t also creates massive air pollution and ozone problems, and tC will 
destroy hundreds of thousands of acres of forests. The tack of tofvsuitation or our 
free prior, and informed consent to ti^s ptectice must bs stopped. 
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The access to our lands for mineral and other resource extraction and 
development has been one of the forces behind the illegal expropriation of our 
lands. Moreover, industry's pressure on us for our resources has been generally 
devastating. Therefore, the principle of free, prior and informed consent is a 
pre-requisite for the exercise of our right to self-determination, as defined in 
internatioral law. It underpins our ability to exert sovereignty over our lands, 
natural resources and to redress violations by the States. 

The Declaration includes a number of provisions affirming our right to 
free, prior and informed consent as well as related State obligations. The United 
Nations General Assembly's Programme of Action for the Second International 
Decade of the World’s Indigenous Peoples also addresses the importance 
of free, prior and informed consent. One of the five objectives of the Second 
Decade is "promoting Ml and effective participation of indigenous peoples In 
decision w^lch directly or indirectly affect their lifestyles, traditional lands and 
territories, their cultural integrity as indigenous peoples with collective rights 
or any other aspect of their lives, considering the principle of free, prior and 
informed consent." 

Our right to develop our economies free of interference and taxation by the 
United States and its individual states: 

The Declaration can bs used to measure how member States are 
behaving towards us on our home territories. As affirm.ed by experts at a 2003 
United Nations Seminar on Treaties: "The failure of states to respect this 
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fundamental principle (free, prior and informed consent] is a pritnatY cause 
fortreaty violations, abrogatfotrs and results in a broad range of human rights 
violations." Now Is the tUr® for our NatiofK to taka control of our rasounces, 
conduct our own negotiations and come to the bast decisions possible for our 
people under the principle of free, prior and informed consent, V/e will continue 
to create and refine the Institutions that allow us to come together in partnershi 
and collectively continue to launch new irtitiati ves to solve old problems. We v/il 
continue to assert cur inherent right.s. 

Over the past 30 years, our territories have developed economic Sfilf- 
suffidency and activities that have sustained our people with jobs and e Steady 
source of income to our governments, based upon the sale oFtobscco products, 
while also contributing to the financial health of the local towns that surround 
us. Recently, Lfritted States courts have aSowed the State of New Vork to 
interfere with these eamomies. In dltoct vicilatl<»i of our right to freely pursue 
our economic, social and cuiturai de veit^ment and to atternpt to place the stat< 
taxes on these sales. Such taxation is in clear violation of our Treaty rights and 
violates our sovereignty. This state taxation of our economies must be halted an 
our treaty rights must be honored. 

Further, any taxation of ouv econanles is specifical^ foitidden by ttie 
United State Constitution. Article I, Section 2, Clause 3 and the Fourteenth 
Amendment of 1868, which both speafically state the "Indians [are] not taxed." 


Another aspect that requires immediate attention is the body of Indian law 
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that is discriminatory and in fact, unconstitutional. Nearly all of the body of law 
that relates to lands, territories and natural resources are not consistent with the 
US Constitution and are completely unworkable on the scale for Indian country. 

Some of these include, butane not limited to are: 

US trust title to Indian lands; 

taking of Indian lands without redress and just cempensation or 
other provisions of due process; 

Treaty violations; 

Plenary power doctrine; 

Nartlve pwnershlp of aboriginal lands; 

Interference with internal governmental affairs vvith Indian governments; 

As well as many other unjust dortrines developed through US Supreme Court rullrtgs. 

Conclusion: 

The Haudenosaunee call upon this Committee and all branches of the 
United States government to honor our treaty rights, protect our aboriginal lands 
and to begin ar open fs'ocess for the redress of our rights. We also call upon the 
United States government to amend its domestic laws and polkies to eliminate 
the doctrine of discovery, to stop iha exploitation of our land, resources and 
waters via dangerous mining and gas extraaion methods and to and die practice 
dflocalstatetaxationofoureconomies. 

Da«ne'toh, 


Prepahed Statement of Tavis Sanders (RedTail Hawk ThunderBird), Co- 
founder OF Indeed 

The black population in the United States share a unique yet omitted history 
which spans thousands of years in North America. This unique history at present 
date has been lost even to the indigenous people to whom it relates. 
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The story of the brown skinned people in the United States did not begin with 
the African slave trade as many believe; rather it began in ancient times with a 
people, who eventually over time, became known as The Mound Builders. These 
dark to light skinned indigenous people of North America built various styles of 
mounds made of dirt for burial, ceremonial and religious purposes. The last of the 
Mound Building eras, which was called the Mississippian Era, has been attributed 
to ending during the time of colonial settlement — around 1700. 

Many of these indigenous peoples, because of slavery, laws being created, and po- 
lices being implemented, were stripped of their identity and culture and reclassified 
as Black. In recent times we, the indigenous people of the United States, have once 
again begun to rise up and invest in the promotion of our history and culture. 

However, we face the daunting task of not only hurdles of the legal and political 
processes, we also endure an on going and basic disregard of our very existence. To 
quote the words of President Obama on May 19th, 2011, “How can one negotiate 
with a party that has shown itself unwilling to recognize your right to exist?" 

We hope that the United States Senate Committee will give the recommendation 
to acknowledge, respect and hold these fundamental principals for all the Indige- 
nous communities, here in the United States and around the world. 

Thank you 



Alatnn Tribal Council 
P.O. Bos 70 
Alatnoj Alaska 90720 

June 9, 3011 

Honorable Daniel K. AJtate 
Cbalrataii, ComnsHtee on Indian Affein 
United S(sl« Senate 
W«s5tias»it> B.C. 205ie-«4S0 

Dear Mr. Chitnaam 

The Native VSUage ofAlatanappiaods the Senate Contmirtee on tndhui AShlts for 
csnsiderjng ft* doWMtie policy Impltaitkiiis of the UN Bcclaration on the R%bts of Indigcnoiw 
Peoples. While the Unitaa Sates’ eaflowenieht of the DeclatnUoft was a good first step In rcccgnizfns 
the r^hU of itnJijeBOOS peoples, it will be meaulngless unless followed by actual eltjuiges in the taw 
to rocogniae and protect (hose rights. 

As Naiivu peoples, We arc oftea asked why the endoisemcnt of the Ueela ration by the United 
Slates is itnportaM. Why should th c U.S gnvcrunient r* rorm ils {MlEcy tawards io digenoos peoples in 
line with the Heelairationy The answers Simple, yet important 

The United States’ eBdoTsement of the Decianstion proviUw hope that the gtawal lam of 
fhc United Sfntas, tnimy of wltleli am islrrared lathclangoageoftbe Declaration , will it be lioaored 
and twpectMj for *11 titSiens of the United States^ iRctadieg NaCre peoples. D ts Opr erpcctatloo that 
ftcendojseuwnt wit! lead to increased respect by federal aad state poSey trwlaers for the cuiture* and 
teriitaries of Natire oadeos, asd Jbrerir right to snnlie oar own dedsloas tegardir^ issues ftataffeot 
as. Wc orge yea to use the prhi^rfes ia the Bsslurst tot as a gtdde to Improve tie laws and jxdicies 
impacting Native ladividaaTs asd nstSsas and the gBV*ra«eat-tO^O¥«tn»tn{ rriatiofsship. 

The Deelaraitao also sets an ogeoda for the United States and Native rmsions Io tItsigD a 
reasooahle aod progressive approach ibrrcnihing all fe a yard slick to evaluate how cxisdog and 
proposed fcderul laws and pal tries measore op to ih* standards afihe DociaratioD. Does a law or biD 
meet the standards Of tlic Decteratton? It should and, int doesn’t then (he law orbiHihouIdbe 
changed ordbearded. 

For oxataple, under the Declaration, countries should proleri bidlgenous women against all 
forms of vloluimattd dtscriminatioji. Native women arc more thun Price Os likely to be victims of 
violence, in isrg/s part because tribes laek the ju risdictlonal aathorSy to prosecute ontsiders. 
Changing federal laws nod pofleles Id allow tribii! governments to police and prosecute violent crimes 
In their eommunities ndeq nntely wmiid have a tremendous impact On Motive women of the United 
Slates. 


The f&live Vaiags af Afebm particularly wans changes 3a ftderal Jaws rad pidlcics 
regardiag t^ts of iadigcooos pci^Ics ccnccras of oar loads, terrilerles, and resources SfMa^ve 
naSoes. "Dr sfreagthtB access to fsdcralcCBrtsfiH' ladbnaitdAituto fftiiK-e naftrns. Jadidai 
requlreme 5t» tnafe* It tapossS*: or «f best fcurdB,usame for tediijMiatis ptoj^ to obtain oay res! 
justics in ( he flutiBS;l courts. Access to fedscal C aarts for wrosgs rela led to our Native lands and 
Ttsaot^csoootlonevtobcvcry pruhlemuii& Consultations berwetn Native nations and Ihe federal 
gavemrorilt is needed to address the Tack ofastniutory right to sue ft the ftderalcourts to protect 
these riglila, 

Sinip^ pubUJS, endorsement of thcDeolamtioii ackno'iVledges that OUr rights matter, and 
^ves ns grcal er wnlid BncethaltheUnitcdSlateswlllfinallyrecogntaamla ddress iheconctmsof 
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Nattct p*«|()n. rJcMC hIh to aMkc <h< UN Deetondoa as Mesral 

Uatod Stats’ EosatitmeM to bring nri and tastteg iteagc Itote Natlvr naUM* of Alt oavntry. 

ThMk.T«», 



Peter DbvM 
HntCAkf 

Nativa Milage of Alataa 


ip ^ 
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/y\ Americans for 
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Laoonflft Harris. Ca;tiJ/]Chc 
FowiierftPrwiilcnc 


June 7, 201 1 


liddJcttilJis, Fourth Creefi 
Vice PraUent 

Elinu PbII cnon, TuEorrani 
SviTetui)' 

GillKTt It. Ttrampsan, 

MUNcMPTi Dririd ot Choctaw 
Tfcnsurer 

EJgor /S. Oalven, Cms 
MarvJ^UulterJleld. Makuh 
Midiac] Chupnan. Mcnamjnea 
Kate Chcrrlcifjtan, Maori 
Amnnctn Cobb, Chiekasniv Iitnban 
JlJcXnnict Chn'il^ldi, TcElari 
Andfu.v UiDru, Titruth 
Minervn Jenkin^ NTejn^’i? 

Taule ijRMc, Wtnr5chago/’Ure 
A. Daclil Usicr. Creo): 

CIviiles Loliah, Osn^o 
Poko Ntaciiu, Maori 

Oroce MoCuUdhRy'iJ^. 

Jvriv MuskniU CKmkee 

ScRtiiam Ohio. Meorl 

T);n*sa Pcicnon, 

Dukola Upper $1 oux Cucmianity 


Hon, Daniel Kahikina Akaka 

Chaunian, U.S. Senate Committee on Indian Affitirs 

SOU I'lart Office Building 

Washington, D.C. 20510-0001 

Dear Chairman Akaka: 

The Board of Directots of Americans for Indian Opportimicy (A 10) and I 
CQn|ratuIate you and the Senate Indian Affairs Committee for organizing the 
June 0 Oversight Hearing on the Domestic Policy [mplications of the UN 
Declaration on the Rights of Indigenous Peoples, 

The U,S, is long overdue in signing the Dcclnrafton, and hopcfiillythis 
Hearing will clear up some of the eoneerns preventing unequivocal suppoil of 
the Decin ration. 

We apple nd your efforts and we wont to know how we con he of assistance. 

If there are future hearliigson the Declaration, pcL'Iiaps, for Jiistance, we at 
ATO could have some input Into the development of the agenda. Over the 
post 2D years, AtO'smain focus has been on Indigenous lenders hip 
development tiiraugh our Ambassadors Program. Moro than 200 Native 
Americans, ages 25-35, representing over 100 Tribes from HQ States have 
participated in this Program. We also have o well-established sister Maori 
Program in New Zealand, the beginnings of an Ainu Program in Japan, and 
we hope that our work will be of use to our Brothers and Sisters in Latin 
America and elsewhere on the Pacific Rim. 


Iviin Posey, Cuicm StioshoRC 

1‘Aitli naeisfil, Nn\Tijo 

J«i» SAAtto. JcffldT: Pirtbto 

)43«A]1A £(kCT]ini(. M.iori 

T<ny Twmer. 

SaUsli/K&otcna i Na t[cn 

Julius WasUituwaiuli, 
)iIcnom[rKC/Akv<'csjsnc Mobnwk 

JwJy Wiiidicitcrr. 

Po)ut)scn EKnd r^Uimtaioi 


Americans for Indian Opportunity strongly supports the D.S. endorsement of 
tlte Dcclaralion. Please Id me know liow AID and 1 can lielp clear up 
miscoticeptions and overcome the obstacles that prevent the tJ.S, from sigttiiig 
the UN Deciorntion on the Rights of indigenous Peoples. 

Wannest regards. 

La Donna Hnrris 

Founder and Cliairmmi of the Board 
Americans for Indian Opportunity (AlO) 
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